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Title  5— ADMINISTRATIVE 
PERSONNEL 

Qiopter  I — Civil  ^rvice  Commission 

PART  6— EXCEPTIONS  FROM  THE 
COMPETITIVE  SERVICE 

Inferitote  Commerce  Commission 

Iffectlve  upon  publication  in  the 
FomL  Register,  §  6.117(a)  is  added  as 
Rt  out  below. 

16.117  Interstate  Commerce  Commis* 
cion. 

(t)  One  Congressional  Liaison  OfBcer. 

(BS.  1753,  sec.  2.  22  Stat.  403.  as  amended; 
IUS.C.  631.  633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

P.  Doc.  59-3830:  Filed.  May  4.  1959; 
8:51  a.m.] 

Dtle  6— AGRICULTURAL 
CREDIT 

V  Chapter  I — Farm  Credit 
Administration 

;  mchapter  b— federal  farm  loan  system 

I  PART  10— FEDERAL  LAND  BANKS 
GENERALLY 

I  Interest  Rates  on  Loans  Made 
Through  Associations  ' 

I  Tbe  interest  rate  on  loans  made 
^  ftiough  national  farm  loan  associations 
htbeen  increased  from  5  to  per¬ 
mit  per  annum;  by  the  Federal  Land 
hnk  of  Omaha  on  applications  taken 
^  April  22,  1959;  by  the  Federal  Land 
hok  of  Wichita  on  applications  taken 
•  tod  after  April  27,  1959;  by  the  Fed- 
^Land  Bank  of  Louisville  on  applica- 
filed  with  an  association  on  or 
mer  May  1,  1959;  and  by  the  Federal 
,^Bank  of  New  Orleans  on  applica- 
•08  received  on  and  after  May  4,  1959. 
•trder  to  reflect  such  changes,  §  10.41 
■Title  6  of  the  Code  of  Federal  Regula¬ 


tions.  as  amended  (23  F.R.  2137,  ;>029, 
6976.  8651;  24  F.R.  845,  2267,  3181),  is 
amended  by  substituting  “5%”  for  “5” 
in  the  lines  with  “Omaha”,  “Wichita”, 
“Louisville”  and  “New  Orleans”  therein. 

(Sec.  6.  47  Stat.  14,  as  amended;  12  U.S.C. 
665.  Interprets  or  applies  secs.  12  “Second", 
17(b),  39  Stat.  370,  375.  as  amended;  12 
U.S.C.  771  "Second”.  831(b)) 

.  R.  B.  TooTell, 

Governor, 

Farm  Credit  Administration. 

[F.R.  Doc.  59-3775;  Filed,  May  4,  1959; 
8:48  a.m.] 


Chapter  IV — Commodity  Stabilization 
Service  and  Commodity  Credit  Cor¬ 
poration,  Department  of  Agriculture 

SUBCHAPTER  B — LOANS,  PURCHASES,  AND 
OTHER  OPERATIONS 

PART  438 — NAVAL  STORES 

Subpart— -1959  Gum  Naval  Stores 
Price  Support  Loan  Program 

Statement  with  respect  to  the  Gum 
Naval  Stores  Price  Support  Loan.  Pro¬ 
gram  for  the  calendar  year  1959,  formu¬ 
lated  by  the  Commodity  Credit  Corpora¬ 
tion  and  the  Commodity  Stabilization 
Service  (hereinafter  referred  to  as 
“CCC”  and  “CSS”) . 

Sec. 

438.1001  Administration. 

438.1002  Eligible  producer. 

438.1003  ISlgible  naval  stores. 

438.1004  Eligible  tvirpentlne. 

438.1005  Eligible  rosin. 

438.1006  Eligible  oleoresin. 

438.1007  Ellgrlble  metal  drums. 

438.1008  Availability  of  loans. 

438.1009  Rate  of  loan  to  producers. 

438.1010  Storage  provisions. 

438.1011  Maturity. 

438.1012  Redemption. 

438.1013  Rights  of  CCC  upon  maturity. 

438.1014  Disposition  of  proceeds  upon  liq¬ 
uidation. 

Personal  liability. 


438.1015 


Attthohttt:  SS  438.1001  to  438.1015  issued 
under  sec.  4(d).  62  Stat.  1070,  15  U.S.C.  714b. 
Interprets  or  applies  sec.  5(a),  62  Stat.  1072, 
15  U.S.C.  714c;  sec.  301,  63  Stat.  1053,  7  U.S.C. 
1447. 

(Continued  on  p.  3561) 
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{438.1001  Administration. 

The  Naval  Stores  Branch,  Tobacco 
Division,  CSS,  will  supervise  the  admin- 
teation  of  the  program.  CCC  will  make 
I  loan  to  the  American  Turpentine 
Fanners  Association  Cooperative,  Val¬ 
dosta,  Cleorgia  (hereinafter  referred  to 
u  the  "Association”),  under  a  Loan 
Ipeement  which  will  enable  the  Asso¬ 
ciation  in  turn  to  make  loans  to  eligible 
producers  on  eligible  naval  stores,  to 
•lore  or  supervise  the  storage  of  the 
collateral,  to  perform  related  field  ad- 
Blnistration  functions,  to  arrsinge  for 
Jrtemptions,  and  to  collaborate  in  the 
owidation  of  imredeemed  collateral. 

CSS  Commodity  OfiBce,  Dallas, 
will  perform  accounting  and 
editing  functions. 

{438.1002  Eligible  producer. 

A  producer  will  be  eligible  for  loans 
“  Ae  (a)  is  a  member  of  the  Association 
®der  membership  requirements  ap- 
JjWed  by  CCC  (no  producer  who  is 
•nerwise  eligible  may  be  excluded  from 
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membership  in  the  Association),  (b)  is 
a  cooperator  in  the  1959  Naval  Stores 
Conservation  Program  of  the  United 
States  Department  of  Agriculture  or 
otherwise  follows  one  or  more  good 
forestry  conservation  prsictices  estab¬ 
lished  by  State  Eind  Federal  forestry 
services,  as  determined  by  the  Associa¬ 
tion,  (c)  has  made  satisfactory  arrange¬ 
ments  to  pay  any  indebtedness  to  the 
United  States  Department  of  Agriculture 
or  any  agency  thereof,  as  evidenced  by 
the  registers  of  indebtedness  maintained 
by  the  Agricultural  Stabilization  and 
Conservation  county  committees  of  the 
United  States  Department  of  Agricul¬ 
ture,  and  (d)  has  executed,  and  has  not 
breached  his  obligations  under,  the  Pro¬ 
ducer’s  Marketing  Agreement  (ATFA 
Form  1-1959),  or  any  other  similar 
agreement. 

§438.1003  Eligible  naval  stores. 

"Eligible  naval  stores”  are  eligible 
turpentine,  eligible  rosin  and  the  tur¬ 
pentine  and  rosin  content  in  eligible 
oleoresin, 

§  438.1004  Eligible  turpentine. 

"Eligible  turpentine”  is  gum  turpen¬ 
tine  which  (a)  was  produced  from 
eligible  oleoresin,  (b)  is  free  and  clesir 
from  all  liens  and  encumbrances,  (c) 
has  not  been  theretofore  pledged  for  a 
loan  under  this  or  any  similar  program 
and  in  which  the  beneficial  interest  is 
and  always  h£U5  been  in  the  producer, 
(d)  is  "waterwhite”  in  color,  (e)  is  free 
from  excess  resin  acids,  as  evidenced  by 
a  total  acid  number  of  not  more  than 
0.50,  ahd  (f)  conforms  as  to  specific 
gravity  to  Federal  Specifications  'TT-T- 
801a.  to  wit:  a  maximum  of  0.875  and  a 
minimum  of  0.860  taken  at  60  degrees 
over  60  degrees  Fahrenheit. 

§438.1005  Eligible  rosin. 

"Eligible  rosin”  is  gum  rosin  which  (a) 
was  produced  from  eligible  oleoresin,  (b) 
grades  "K”  or  better,  (c)  is  free  and  clear 
from  all  liens  and  encumbrances,  (d) 
has  not  been  theretofore  pledged  for  a 
loan  under  this  or  any  similar  program 
and  in  which  the  beneficial  interest  is 
and  always  h£is  been  in  the  producer,  (e) 
is  packed  to  the  net  weight  approved  by 
CCC,  in  eligible  metal  drums,  (f)  is 
transparent,  (g)  is  free  from  visible 
foreign  materials  and  contains  no  extra¬ 
neous  matter  resulting  from  chemical  or 
other  treatment  of  the  rosin,  or  of  the 
oleoresin  or  the  trees  from  which  it 
came,  and  (h)  conforms  as  to  softening 
point  to  not  less  than  Federal  Specifica¬ 
tions  LLL-R-626b,  to  wit:  158  degrees 
Fahrenheit  (American  Society  for  Test¬ 
ing  Materials  Methods  No.  E-28-51T). 
Rosin  must  be  federally  inspected  and 
weighed  or  the  weights  checked  prior  to 
tender  for  loan. 

§438.1006  Eligible  oleoresin. 

"Eligible  oleoresin”  is  oleoresin  (a) 
which  was  produced  in  1959  in  the 
United  States  by  an  eligible  producer, 
(b)  which  is  free  and  clesu:  from  all 
liens  and  encumbrances,  (c)  the  turpen¬ 
tine  or  rosin  content  in  which  htis  not 
been  theretofore  pledged  for  a  loan 
under  this  or  any  similar  program  and  in 
which  the  beneficial  interest  is  and 


always  has  been  in  the  producer,  and 
(d)  which  will  yield  tmpentine  of  the 
prescribed  quality,  and  rosin  of  the  pre¬ 
scribed  grades  and  quality.  '  When  a 
producer’s  eligible  oleoresin  was  c(xn- 
mingled  with  oleresin  produced  by  other 
producers  in  the  processing  operation, 
the  turpentine  and  rosin  tendered  for 
loan  by  the  producer  Ets  representing  the 
processed  equivalent  of  his  eligible  oleo¬ 
resin  will  be  deemed  to  be.  if  otherwise 
eligible,  eligible  turpentine  suid  eligible 
rosin  produced  by  such  producer. 

§438.1007  Eligible  metal  drums. 

"Eligible  metal  drums”  are  drums 
conforming  to  the  specifications  for 
metal  drums  approved  by  CCC,  obtain¬ 
able  from  and  on  file  in  the  office  of  the 
Association. 

§  438.1008  Availability  of  loans. 

(a)  Under  the  Loan  Agreement,  CXXl 
will  make 'a  loan  to  the  Association  for 
the  purpose  of  enabling  the  Association 
to  make  loans  available,  or  to  make 
loans,  to  eligible  producers  of  eligible 
naval  stores  produced  in  1959.  The  loan 
to  the  Association  will  be  in  an  amount 
equal  to  (1)  the  sunount  of  the  loEtns 
made  by  the  Association  to  producers, 
(2)  the  administrative  smd  operating  ex¬ 
penses.  approved  by  CCC,  incurred  by 
the  Association  in  connection  with  mak¬ 
ing  loans  available  and  the  making  of 
loans,  and  the  handling,  preservation 
and  sale  of  pledged  naval  stores,  (3)  the 
storage  charges  after  naval  stores  are 
pledged,  and  (4)  an  indemnification 
charge  to  cover  the  assumption  by  CCC 
of  the  risk  of  loss  on  rosin  and  rosin  con¬ 
tent  in  oleoresin  (the  storage  rate  for 
turpentine  includes  insiU’EUice) . 

(b)  Each  producer  desiring  to  obtain 
loans  will  execute  a  Producer’s  Market¬ 
ing  Agreement  with  the  Association. 
Each  loan  will  be  secured  by  a  pledge  by 
the  producer  to  the  Association  of  eli¬ 
gible  turpentine,  eligible  rosin,  or  un¬ 
processed  turpentine  or  rosin  content  in 
eligible  oleoresin,  and  the  Association,  in 
turn,  will  pledge  the  same  to  CCC  as 
security  for  the  loan  made  by  CCC  to  the 
Association.  Loans  on  rosin  will  be  made 
only  on  full  drums  thereof,  and  loans  on 
the  rosin  content  in  oleoresin,  only  upon 
the  equivalent  of  full  drums  thereof.  No 
loans  will  be  made  on  any  naval  stores 
offered  later  than  December  31,  1969. 

(c)  Eligible  naval  stores  will  be 
deemed  tendered  for  loan  by  the  pro¬ 
ducer  to  the  Association  only  when  such 
naval  stores  have  been  (1)  processed  (ex¬ 
cept  where  unprocessed  turpentine  or 
rosin  content  in  oleoresin  is  offered  for 
loan),  (2)  placed  in  storage  in  the  cus¬ 
tody  of  an  approved  warehouseman  who 
has  entered  into  and  is  fully  complying 
with  a  Warehouse  Agreement  (ATFA 
Form  2-1959),  or  in  the  custody  of  the 
Association  acting  imder  a  Storage 
Agreement  with  Commodity,  and  (8)  of¬ 
fered  for  loan  on  a  Producer’s  Offer 
(ATFA  Form  3A-1959)  (the  date  of 
which,  imless  a  first  offer  and  dated  not 
later  than  April  30,  1959,  shall  be  not 
later  than  thirty  (30)  days  from  the  date 
of  delivery  of  eligible  oleoresin  for  proc¬ 
essing).  If  there  are  imy  liens  or  en¬ 
cumbrances  on  the  naval  stores  offered 
for  loan,  proper  waivers  are  required  on 
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a  Ldetiholders’  Waiver  and  Agreement 
(ATPA  Form  3-1959). 

§  438.1009  Rate  of  loan  to  producers. 

The  association  will  make  loans  to  pro* 
ducers  based  on  the  rate  of  $28.98  per 
standard  barrel  (435  poimds  net  weight 
each)  of  crude  pine  gum,  processed 
basis.  This  support  level  will  maintain 
the  same  loan  rates  for  turpentine  and 
the  average,  WG,  grade  of  rosin  as  were 
in  effect  for  the  1958  program.  These 
rates  are  fifty  cents  ($0.50)  per  7.2  pound 
gallon  of  gum  turpentine  in  bulk,  and 
$7.97  per  100  pounds  of  WG  grade  gum 
rosin.  Loan  rates  will  be  15  cents  higher 
for  rosin  grades  X  and  WW  and  25  cents 
lower  for  grades  N,  M,  and  K.  The 
amount  which  the  Association  will  lend 
to  any  producer  will  be  determined  by 
applying  the  applicable  loan  rates  in  ef¬ 
fect  for  turpentine  and  rosin  on  the  date 
of  the  applicable  Producer’s  Offer  to  the 
quantities  thereof  tendered  for  loan. 

§  438.1010  Storage  provisions. 

The  producer  will  be  required  to  place 
naval  stores  offered  for  loan  in  storage 
in  the  custody  of  an  approved  ware¬ 
houseman  who  has  entered  into  and  is 
fully  complying  with  a  Warehouse  Agree¬ 
ment  with  the  Association  (this  Agree¬ 
ment  win  be  assigned  by  the  Association 
to  CCC),  or  in  the  custody  of  the  Asso¬ 
ciation  acting  under  a  Storage  Agree¬ 
ment  with  C?CC.  All  processing  charges, 
including  the  cost  of  the  eligible  metal 
drums  for  rosin,  and  all  storage  and 
other  warehouse  charges  to  the  date 
of  tender  for  loan  will  be  borne  by  the 
producer.  Storage  charges  accruing 
after  the  naval  stores  are  pledged  are 
payable  by  CCC,  and  comprise  part  of 
the  loan  by  CCC  to  the  Association. 

§438.1011  Maturity. 

The  loan  made  by  CCC  to  the  Associ¬ 
ation  and  the  loans  made  by  the  Asso¬ 
ciation  to  producers  will  be  due  and  pay¬ 
able  upon  demand,  or  on  July  1,  1960, 
whichever  is  earlier. 

§  438.1012  Redemption. 

(a)  Subject  to  terms  and  conditions 
of  the  Producer’s  Marketing  Agreement, 
the  pr(xiucer  may  redeem  pledged  naval 
stores,  prior  to  maturity  of  the  loan, 
upon  application  to  the  Association  and 
pasrment  of  the  redemption  price.  The 
producer’s  right  to  redeem  may  be  exer¬ 
cised  for  him  and  in  his  behalf  by  the 
Association  and  the  producer’s  exercise 
of  the  right  of  redemption  is  subject  to 
the  prior  exercise  thereof  by  the  Asso¬ 
ciation.  Subject  to  the  terms  and  con¬ 
ditions  of  the  Loan  Agreement,  the  As¬ 
sociation  may  redeem  naval  stores 
pledged  by  the  Association  to  CCC,  upon 
application  to  CCC  therefor  prior  to  the 
maturity  of  the  loan  and  upon  payment 
of  the  redemption  price. 

(b)  The  redemption  price  shall  be  de¬ 
termined  by  CCC  and  shall  be  the 
amount  outstanding  under  the  Loan 
Agreement,  including  any  unpaid  ac¬ 
crued  expenses  and  charges,  plus  inter¬ 
est  at  the  rate  of  three  and  one-half  per¬ 
cent  (3^%)  per  annum,  applied  to  the 
gallons  of  turpentine,  pounds  of  rosin, 
or  the  content  thereof  in  oleoresin,  re¬ 
spectively,  to  be  redeemed.  Any  naval 


stores  redeemed  shall  not  be  thereafter 
eligible  for  loan. 

§  438.1013  Right  of  CCC  upon  maturity. 

Upon  maturity  of  the  loan,  CCC  will 
take  title  to  any  unredeemed  naval 
stores,  without  a  sale  thereof,  and  CCC 
shall  have  no  obligation  to  pay  or  ac¬ 
count  to  the  Association  or  the  producer 
for  any  market  value  which  such  naval 
stores  may  have  in  excess  of  the  amount 
of  the  loan,  plus  interest  and  charges. 

§  438.1014  Disposition  of  proceeds 
upon  liquidation. 

CCC  wUl  apply  the  net  proceeds  from 
the  disposition  of  naval  stores  pledged 
prior  to  January  1,  1959  (a)  towards 
satisfaction  of  the  accrued  interest  on 
loans  made  by  CCC  to  the  Association 
imder  the'  current  and  any  prior  similar 
program,  (b)  towards  satisfaction  of  the 
principal  amount  of  such  loans,  and  (c) 
towards  satisfaction  of  any  other  indebt¬ 
edness  of  the  Association  to  CCC.  In  the 
event  that  any  such  sum  remains  after 
application  of  these  amoimts,  such  sum 
will  be  returned  to  the  Association  by 
CCC  for  distribution  by  the  Association 
to  its  producer-member  loan  partici¬ 
pants,  or  for  and  in  behalf  of  its  pro¬ 
ducer-members,  on  an  equitable  basis  as 
determined  by  the  Association. 

§438.1015  Personal  liability. 

The  loans  will  be  nonrecourse,  except 
that  any  fraudulent  representation  by 
the  producer  or  the  Association  in  the 
loan  documents,  or  in  obtaining  a  loan, 
will  render  him  or  it  subject  to  criminal 
prosecution  under  applicable  law,  and 
personally  liable  for  the  amount  by  which 
the  proceeds  received  upon  the  disposi¬ 
tion  of  the  pledged  naval  stores  are  less 
than  the  amoimt  of  indebtedness  in¬ 
curred  by  the  Association  with  respect 
thereto. 

Issued  this  29th  day  of  April  1959. 

Clarence  D.  Palmby, 

Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 

(P.R.  Doc.  59-3769;  Piled,  May  4,  1959; 
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PART  443 — OILSEEDS 

Subpart — 1959  Cottonseed  Loan 
Program  Regulations 

This  bulletin  states  the  requirements 
with  respect  to  loans  under  the  1959  Cot¬ 
tonseed  Price  Support  Program  formu¬ 
lated  by  Commodity  Credit  Corporation 
(hereinafter  referred  to  as  “CCC”)  and 
the  Commodity  Stabilization  Service 
(hereinafter  referred  to  as  “CSS”).  A 
separate  bulletin  (or  bulletins)  will  cover 
purchases  of  cottonseed  under  the  1959 
Cottonseed  Price  Support  Program.  The 
program  will  be  carried  out  by  CSS  under 
the  general  supervision  and  direction  of 
the  Executive  Vice  President,  CCC, 
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AuTHoamr:  §§443.1501  to  443.1520  Istued 
under  sec.  4.  62  Stat.  1070,  as  amended;  u 
U.S.C.  714b.  Interpret  or  apply  sec.  5, 62  ^ 
1072,  secs.-  301,  401,  63  Stat.  1053,  1064  m 
amended;  sec.  203,  70  Stat.  212;  15  U.8  C  7l4c 
7  U.S.C.  1447,  1421,  1446d. 

§  443.1501  Administration. 

,In  the  field,  the  programs  will  be  ad¬ 
ministered  through  Agricultural  Stabili- 
zation  and  Conservation  (hereinafter  re¬ 
ferred  to  as  “ASC”)  State  and  county 
committees  (hereinafter  referred  to  u 
“State”  and  “county”  committees)  and 
the  CSS  Commodity  OflBce  located  at 
Wirth  Building,  120  Marais  Street,  New 
Orleans  16,  Louisiana,  (hereinafter  re¬ 
ferred  to  as  “the  New  Orleans  office”). 
Forms  will  be  distributed  through  the 
offices  of  State  and  county  committecL 
County  committees  will  determine  or 
cause  to  be  determined  the  quantity  and 
grade  of  cottonseed,  the  amount  of  the 
loan,  and  the  value  of  the  cottonseed  de¬ 
livered  under  the  loan.  Loan  documenti 
will  be  completed  in  the  county  ASC  of¬ 
fice,  and  copies  of  such  documents  will  te 
retained  there.  All  documents  will  be 
approved  by  the  county  office  manager 
or  other  employee  of  the  county  office 
designated  by  him  to  act  in  his  behalf. 
Such  designation  shall  be  on  file  in  the 
county  office.  County  office  managen, 
State  and  county  committees,  and  the 
New  Orleans  office  do  not  have  authority 
to  modify  or  waive  any  of  the  provisioiu 
of  this  subpart  or  any  amendments 
thereto. 

§443.1502  Availability  of  loans. 

(a)  Area.  Farm-storage  loans  (here¬ 
inafter  referred  to  as  “loans”)  shall  be 
available  on  eligible  cottonseed  stcxed 
in  approved  storage  in  all  cotton-pro¬ 
ducing  areas,  except  that  loans  will  not 
be  made  in  any  area  where  the  ap¬ 
propriate  State  conunittee  determixiei 
that  the  damage  hazard  to  farm-stored 
cottonseed  would  not  warrant  the  mak¬ 
ing  of  loans. 

(b)  Time.  Loans  shall  be  available 
through  January  31,  1960.  Notes  and 
chattel  mortgages  must  be  signed  by  the 
producer  and  delivered  or  mailed  to  the 
(jounty  office  on  or  before  such  date. 

(c)  Source.  Loans  will  be  made  avail¬ 
able  through  the  offices  of  county  com¬ 
mittees.  Disbursements  on  loans  will  be 
made  to  producers  by  ASC  county  offices 
by  means  of  sight  drafts  drawn  on  C(X 
in  accordance  with  instructions  issued  by 
,CSS  to  the  State  and  county  commit¬ 
tees.  Disbursements  on  loans  will  be 
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not  later  than  February  15,  1960, 
^pt  where  specifically  approved  by  the 
^Orleans  ofifice  in  each  instance.  The 
Sucer  shall  not  present  the  loan 
Scents  for  disbursement  unless  the 
^nseed  are  in  existence  and  in  good 
condition.  If  the  cottonseed  are  not  in 
^tence  and  in  good  condition  at  the 
of  disbursement,  the  proceeds  shall 
be  promptly  refunded  by  the  producer. 

1 443.1503  Eligible  producer. 

(a)  An  eligible  producer  shall  be  any 
jndi^dual,  partnership,  corporation,  as- 
jodation,  trust,  estate,  or  other  legal 
entity,  or  a  State  or  political  subdivision 
thereof,  or  an  agency  of  such  State  or 
political  subdivision,  producing  cotton- 

in  1959  in  the  capacity  of  land- 
owner,  landlord,  tenant,  or  sharecropper. 

(b)  Eligible  producers  who  are  mem¬ 
bers  of  cooperative  marketing  associa¬ 
tions  may  act  collectively  through  their 
isociations  in  obtaining  loans  in  ac¬ 
cordance  with  the  provisions  of  §  443.- 
1520. 

§443.1504  Eligible  cottonseed. 

Eligible  cottonseed  shall  be  cottonseed 
that  meet  the  following  requirements: 

(a)  The  cottonseed  must  have  been 
induced  in  the  United  States  in  1959  by 
ineligible  producer. 

(b)  Such  cottonseed  must  have  been 
produced  by  the  person  tendering  them 
for  a  loan,  or  by  the  person  who  delivered 
the  cottonseed  to  the  cooperative  as- 
loeiatlon  tendering  the  cottonseed  for  a 
loan,  and  the  beneficial  interest  in  the 
cottonseed  must  be  in  such  person  and 
mst  always  have  been  in  him  or  in  him 
and  a  former  producer  whom  he  suc¬ 
ceeded  before  the  cottonseed  were 
larvested.  Cottonseed  tendered  by  a 
cooperative  association  for  a  loan  must 
have  been  produced  and  delivered  to  the 
uociation  by  its  producer-members. 
Any  person  tendering  cottonseed  for  a 
loan  must  have  the  legal  right  to  mort- 
{ige  the  cottonseed  as  security  for  the 
loan. 

(c)  Cottonseed  must  be  sound  and 
clean  and  must  not  contain  more  than 
11  percent  moisture. 

(d)  No  warehouse  receipts  shall  be 
flatstanding  on  the  cottonseed. 

i  443. 1 505  Approved  storage. 

Approved  storage  shall  consist  of 
itorage  structures  located  on  or  off  the 
turn  which,  as  determined  by  the  coimty 
office  manager,  are  of  such  construction 
•*  to  afford  safe  storage  of  cottonseed 
ttd  afford  protection  against  weather 
iMoage,  poultry,  livestock,  and  rodents, 
ud  reasonable  protection  against  fire 
flod  theft. 

{  443.1506  Approved  forms. 

(a)  The  documents  named  in  this  ^c- 
toi,  together  with  the  provisions  of  this 
wivart  and  any  supplements  or  amend- 
®mts  thereto,  govern  the  rights  and 
•*sponsibilities  of  the  producers  under 
^program.  Loan  documents  executed 
V  an  administrator,  executor,  or  trustee 
Wl  be  acceptable  only  where  valid  in 
w  and  must  be  accompanied  by  docu- 
®®tary  evidence  of  the  authority  of  the 
**5on  executing  such  documents.  Do- 
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cuments  must  have  State  and  documen¬ 
tary  revenue  stamps  affixed  when 
required  by  law. 

(b)  The  following  documents  must  be 
delivered  by  the  producer  in  support  of 
every  loan:  Producer’s  Note  and  Supple¬ 
mental  Loan  Agreement  (Commodity 
Loan  Form  A)  and  Commodity  Chattel 
Moi;tgage  (Commodity  Loan  Form  *AA) 
covering  the  cottonseed  tendered  as 
security  for  the  loan,  both  executed  and 
delivered  within  the  period  prescribed 
in  §  443.1502,  and  such  other  forms  as 
may  be  prescribed  by  CCC. 

§  443.1507  Determination  of  quantity. 

The  quantity  of  cottonseed  at  the  time 
a  loan  is  made  shall  be  determined  by 
actual  weight  or  by  an  estimate  based 
upon  measurements.  When  the  weight 
of  cottonseed  to  be  placed  under  loan  is 
estimated  by  measurement.  90  cubic  feet 
of  cottonseed  shall  be  considered  the 
equivalent  of  one  ton.  The  quantity  de¬ 
livered  in  liquidation  of  the  loan  shall 
be  the  net  weight,  which  shall  be  the 
gross  weight  of  the  cottonseed  less  a 
deduction  for  any  foreign  matter  in  ex¬ 
cess  of  one  percent  of  the  gross  weight. 

§  443.1508  Liens. 

The  cottonseed  must  be  free  and  clear 
of  all  liens  and  encumbrances  including 
any  claim  the  ginner  may  have  against 
the  cottonseed  for  his  regular  ginning 
charge.  If  liens,  ginner’s  claims,  or  en¬ 
cumbrances  exist  on  the  cottonseed, 
proper  waivers  must  be  obtained. 

§443.1509  Service  charges. 

The  producer  shall  pay  a  service 
charge  of  35  cents  per  ton  on  the  num¬ 
ber  of  tons  placed  under  a  loan,  or  $3.00, 
whichever  is  greater.  State  committees 
are  authorized  to  require  prepayment  of 
$3.00  of  the  service  charges.  No  refund 
of  any  service  charge  will  be  made. 

§  443.1510  Setoffs. 

(a)  If  any  installment  or  installments 
on  any  loan  made  available  by  CCC  on 
farm-storage  facilities  or  mobile  drying 
equipment  are  payable,  under  the  pro¬ 
visions  of  the  note  evidencing  such  loan, 
out  of  any  amount  due  the  producer 
under  the  program  provided  for  in  this 
subpart,  the  producer  must  designate 
CCC  or  the  lending  agency  holding  such 
note  as  payee  of  such  amount  to  the  ex¬ 
tent  of  such  installments,  but  not  to 
exceed  that  portion  of  the  amoimt  re¬ 
maining  after  deduction  of  service 
charges  and  amounts  due  prior  lien¬ 
holders. 

(b)  If  the  producer  is  indebted  to  CCC, 
or  if  the  producer  is  indebted  to  any 
other  agency  of  the  United  States,  and 
such  indebtedness  is  listed  on  the  county 
debt  record,  amounts  due  the  producer 
under  the  program  provided  for  in  this 
subpart  after  deduction  of  amounts  pay¬ 
able  on  farm-storage  facilities  or  mobile 
drying  equipment  and  other  amounts 
provided  in  paragraph  (a)  of  this  sec¬ 
tion,  shall  be  applied,  as  provided  in  the 
Secretary’s  Setoff  Regulations,  7  CFR 
Part  13  (23  FJt.  3757) ,  to  such  indebted¬ 
ness. 

(c)  Compliance  with  the  provisions  of 
this  section  shall  not  deprive  the  pro¬ 
ducer  of  any  right  he  might  otherwise 


have  to  contest  the  Justness  of  the  in¬ 
debtedness  involved  in  the  setoff  action 
either  by  administrative  appeal  or  by 
legal  action. 

§443.1511  Interest  rate. 

Loans  will  bear  interest  from  the  date 
of  disbursement  to  the  date  of  repay¬ 
ment  at  the  rate  annoimced  in  a  separate 
notice  published  in  the  Federal  Register. 
Loans  in  default  or  obtained  through 
fraud  will  bear  interest  at  the  rate  of  6 
percent  per  annum  from  the  date  of 
default  or  the  date  of  disbursement, 
respectively. 

§  443.1512  Transfer  of  producer's 
equity. 

The  right  of  the  producer  to  transfer 
either  his  right  to  redeem  the  cottonseed 
under  loan  or  his  remaining  interest  may 
be  restricted  by  CCC. 

§  443.1513  Safeguarding  of  the  cotton¬ 
seed. 

The  producer  who  places  cottonseed 
under  a  loan  is  obligated  to  maintain  the 
storage  structure  in  good  repair,  and  to 
keep  the  cottonseed  in  good  condition. 

§  443.1514  Insurance. 

CCC  will  not  require  the  producer  to 
insure  the  cottonseed  placed  under  a 
loan.  However,  if  the  producer  does  in¬ 
sure  such  cottonseed  and  an  indemnity 
is  paid  thereon,  such  indemnity  shall 
inure  to  the  benefit  of  CCC  to  the  extent 
of  its  interest  after  first  satisfying  the 
producer’s  equity  in  the  cottonseed  in¬ 
volved  in  the  loss. 

§  443.1515  Loss  or  damage  to  the  cot¬ 
tonseed. 

The  producer  shall  be  responsible  for 
the  quality  and  for  any  loss  in  quantity 
of  the  cottonseed  placed  imder  loan,  ex¬ 
cept  that,  subject  to  the  provisions  of 
§  443.1514,  any  physical  loss  or  damage 
other  than  shrinkage  or  natural  deterio¬ 
ration  occurring  after  disbursement  of 
the  loan  funds  to  the  producer,  without 
fault,  negligence,  or  conversion  on  the 
part  of  the  producer  or  any  other  person 
having  control  of  the  storage  structure, 
and  resulting  solely  frcMn  an  external 
cause  other  than  insect  infestation  or 
vermin  will  be  assumed  by  CCC  to  the  ex¬ 
tent  of  the  loan  plus  interest,  provided 
the  producer  or  other  person  having  con¬ 
trol  of  the  storage  structure  has  given  the 
coimty  office  immediate  written  notice 
of  such  loss  or  damage,  and  provided 
there  has  been  no  fraudulent  representa¬ 
tion  made  by  the  producer  in  the  loan 
documents  or  in  obtaining  the  loan. 
No  physical  loss  or  damage  occurring 
prior  to  disbursement  of  the  loan  funds 
to  the  producer  will  be  assumed  by  CCC. 
The  date  of  the  draft  shall  constitute  the 
date  of  disbursement  of  the  funds. 

§443.1516  Personal  liability. 

The  making  of  any  fraudulent  repre¬ 
sentations  by  the  producer  in  the  loan 
documents  or  in  obtaining  the  loan,  or 
the  conversion  or  unlawful  disposition 
by  him  of  any  portion  of  the  cottonseed 
under  loan,  shall  render  the  producer 
subject  to  criminal  prosecution  under 
Federal  law  and  render  him  personally 
liable  for  the  amount  of  the  loan  and 
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for  any  resulting  expense  incurred  by 
CCC. 

§  443.1517  Maturity  and  liquidation  of 
loans. 

(a)  Settlement  of  loans  and  delivery 
of  the  cottonseed  covered  by  chattel 
mortgage  shall  te  made  in  accordance 
with  this  section.'  All  loans  mature  on 
demand  but  not  laterthan  March  1. 1960. 
If  the  producer  does  not  repay  his  loan  on 
or  before  maturity,  the  producer  shall 
deliver  the  mortgaged  cottonseed  in  ac¬ 
cordance  with  instructions  issued  on  be¬ 
half  of  the  coimty  committee.  The  pro¬ 
ducer  may,  however,,  pay  off  his  loan  and 
redeem  his  cottonseed  at  any  time  prior 
to  the  delivery  of  the  cottonseed  to  CCC 
or  removal  of  the  cottonseed  by  CCC.  In 
the  event  the  farm  is  sold,  or  there  is  a 
change  of  tenancy,  the  cottonseed  may  be 
delivered  by  the  producer  before  the  ma¬ 
turity  date  of  the  loan,  after  obtaining 
delivery  instructions  issued  on  behalf  of 
the  county  committee,  or  may  be  de¬ 
livered  before  the  maturity  date  of  the 
loan  for  'other  reasons  upon  prior  ap¬ 
proval  of  the  Executive  Vice  President, 
CCC.  After  a  complete  grade  determin¬ 
ation  by  a  cottonseed  chemist  licensed  by 
the  U.S.  Department  of  Agriculture, 
credit  will  be  given  at  the  applicable 
settlement  rate,  according  to  grade  and/ 
or  quality  (see  §443.1519),  for  the  total 
quantity  delivered,  provided  it  is  the 
identical  cottonseed  on  which  the  loan 
was  made. 

(b)  If  the  producer  is  directed  to  de¬ 
liver  his  cottonseed  to  a  point  other  than 
the  normal  delivery  point,  the  producer 
shall  be  allowed  compensation  (as  deter¬ 
mined  by  CCC)  for  the  additional  cost  of 
hauling  the  cottonseed  any  distance 
greater  than  the  distance  from  the  point 
where  the  cottonseed  are  stored  by  the 
producer  to  the  normal  delivery  point. 

(c)  If  the  settlement  value  of  the  cot¬ 
tonseed  delivered  under  a  loan  exceeds 
the  amount  due  on  the  loan  by  more  than 
$3.00,  such  amount  will  be  paid  to  the 
producer  on  the  basis  of  the  settlement 
documents.  To  avoid  administrative 
costs  of  making  small  payments,  if  the 
amount  foimd  due  the  producer  in  such 
settlement  is  $3.00  or  less,  such  amount 
will  be  paid  only  upon  his  request.  Pay¬ 
ments  will  be  made  by  sight  drafts  drawn 
on  CCC  by  the  county  office. 

(d)  If  the  settlement  value  of  the  cot¬ 
tonseed  is  less  than  the  amount  due  on 

/'the  loan  (excluding  interest),  the 
amount  of  the  deficiency,  plus  interest, 
shall  be  paid  to  CCC  by  the  producer  and 
may  be  set  off  against  any  payment 
which  would  otherwise  be  due  to  the  pro¬ 
ducer  under  any  agricultural  programs 
administered  by  the  Secretary  of  Agri¬ 
culture  or  any  other  payments  which  are 
due  or  may  become  due  to  the  producer 
from  CCC  or  any  other  agency  of  the 
United  States:  Provided.  That,  to  avoid 
administrative  costs  of  handling  small 
accoimts,  a  deficiency  of  $3.00  or  less,  in¬ 
cluding  interest,  may  be  disregarded  un¬ 
less  demand  therefor  is  made  by  CCC 
upon  the  producer. 

(e)  If  the  loan  is  not  liquidated  upon 
maturity  by  payment  or  delivery,  CCC 
may  remove  the  cottonseed  and  sell  them 
in  a(X)ordance  with  the  provisions  of  the 


chattel  mortgage  (Commodity  Loan 
Form  AA). 

§  443.1518  Release  of  (he  cottonseed 
under  loan. 

A  producer  may  at  any  time  obtain  the 
release  of  cottonseed  remaining  under 
loan  by  paying  to  CCC  the  principal 
amount  thereof,  plus  accrued  interest, 
and  any  charges  that  may  be  due.  Upon 
payment  of  a  loan,  the  county  office 
should  be  requested  to  release  the  mort¬ 
gage  by  filing  an  instnunent  of  release  or 
by  executing  a  marginal  release  on  the 
county  records.  Partial  release  of  the 
cottonseed  prior  to  maturity  of  the  loan 
may  be  arranged  with  the  county  com¬ 
mittee  by  paying  to  CCC  the  amount  of 
the  loan,  plus  charges  and  accrued  in¬ 
terest,  represented  by  the  quantity  of  the 
cottonseed  to  be  released:  Provided,  how¬ 
ever,  No  partial  release  of  cottonseed 
shall  include  less  than  the  total  quantity 
of  cottonseed  stored  in  any  single  com¬ 
mingled  mass  unless  the  appropriate 
coimty  committee  determines  that  re¬ 
lease  of  a  portion  of  such  commingled 
mass  may  be  made. 

§  443.1519  Loan  and  settlement  rates. 

(a)  Loan  rates.  Loans  on  cottonseed 
shall  be  made  at  the  rate  of  $38.00  per 
ton  of  eligible  cottonseed  as  defined  in 
§  443.1504. 

(b)  Basic  settlement  rate.  The  basic 
settlement  rate  for  basis  grade  (100) 
cottonseed  shall  be  $38.00  per  net  ton 
f.o.b.  railroad  cars  or  trucks  at  delivery 
points  designated  by  CCXJ.  The  settle¬ 
ment  rate  for  cottonseed  grading  above 
or  below  basis  grade  (100)  shall  be  $38.00 
per  ton  plus  or  minus  a  percentage  of 
such  price  equal  to  the  percentage  by 
which  the  grade  of  such  cottonseed  is 
above  or  below  100.  In  the  case  of  “off- 
quality”  or  “below  grade”  cottonseed, 
as  defined  in  the  United  States  Official 
Standards  for  Grades  of  Cottonseed, 
CCC  will  sell  such  cottonseed  pursuant 
to  the  provisions  of  the  chattel  mortgage 
at  the  current  market  price,  and  the  set¬ 
tlement  rate  shall  be  the  market  price 
per  ton  determined  on  the  basis  of  such 
sale.^ 

§  443.1520  Cooperative  marketing  asso¬ 
ciations. 

(a)  Cooperative  marketing  associa¬ 
tions  shall  be  eligible  for  loans:  Pro¬ 
vided,  That  (1)  the  cottonseed  placed 
under  loan  are  delivered  to  the  associa¬ 
tion  by  eligible  producers  who  are  mem¬ 
bers  of  the  association;  (2)  the  associa¬ 
tion  has  been  granted  by  such  producer- 
members  the  legal  right  to  mortgage  the 
cottonseed  as  security  for  a  loan;  (3) 
the  association  keeps  any  cottonseed 
covered  by  a  chattel  mortgage  segregated 
from  all  cottonseed  not  covered  by  the 
mortgage;  and  (4)  the  association  un- 
dex.akes  to  pay  CCC  any  amounts  due 
it  under  the  provisions  of  this  program 
at  the  time  of  settlement. 

(b)  Cooi>erative  associations  desiring 
loans  may  obtain  documents  from  the 
county  office  for  the  county  in  which  the 
association  is  located.  The  loan  'and 
settlement  rates  to  cooperative  associa¬ 
tions  will  be  the  same  as  those  to  indi¬ 
vidual  producers,  and  loans  with  respect 
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to  such  associations  will  otherwise  be  on 
substantially  the  same  basis  as  logQ. 
with  respect  to  individual  producers.  ' 

Issued  this  29tH  day  of  April  1959. 

Clarence  D.  Palmby, 

Acting  Executive  Vice  Presidmt, 
Commodity  Credit  CorporaUon. 

[P.R.  Doc.  59-3770:  Filed,  May  4 '  1950. 

8:47  a.m.l 

Title  7— AGRICULTURE 

Chapter  IX — ^Agricultural  Marketing 
Service  (Marketing  Agreements  and 

Orders),  Department  of  Agricultun 

PART  911— MILK  IN  TEXAS  PAN- 
HANDLE  MARKETING  AREA 

Determination  of  Equivalent  Price  for  ' 

Class  II  Milk  During  Months  of 

March  Through  June 

Pursuant  to  the  provisions  of  the  Ag¬ 
ricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  to  the  applicable  provisions  of  the 
order,  as  amended,  regulating  the  han¬ 
dling  of  milk  in  the  Texas  Panhandle 
marketing  area  (7  CFR  Part  911),  here¬ 
inafter  referred  to  as  the  “order”,  it  is 
hereby  found  and  determined  as  follows: 

( 1 )  Inasmuch  as  two  of  the  four  milk 
plants  specified  in  §  911.51(b)  (1)  of  the 
order  and  whose  paying  prices  are  used 
as  the  basis  for  determining  the  price  of 
Class  II  milk  during  the  period,  March 
through  June,  and  as  an  alternative  basis 
for  determining  the  price  of  Class  n 
milk  during  the  remaining  months  d 
the  year  in  §  911.51(b)  (2)  of  the  order, 
have  discontinued  receiving  ungraded 
milk,  and  because  the  limited  volume  til 
ungraded  milk  handled  and  priced  hy 
the  remaining  two  plants  does  not  now 
provide  an  adequate  basis  for  properly 
reflecting  the^  value  of  Class  n  milk  un¬ 
der  the  order  during  the  flush  produc¬ 
tion  period,  it  is  hereby  determined,  in 
accordance  with  §  911.54  of  the  order, 
that  the  equivalent  price  shall  be  the 
simple  average  price  reported  paid  to 
faimers  for  ungraded  milk  of  4.0  percent 
butterfat  content  during  the  month  for 
the  following  plants  pursuant  to  I  943.50 

(c)  of  the  North  Texas  Order  No.  43,  as 
amended : 

Carnation  Co.,  Sulphur  Springs,  Tex. 

Borden  Co.,  Mount  Pleasant,  Tex. 

Lamar  Creamery,  Paris,  Tex. 

for  each  of  the  months  of  April,  May, 
and  June  and  such  simple  average  price 
less  9  cents  during  the  remaining  months 
of  the  year ;  such  equivalent  prices  to  be 
effective  on  and  after  May  1,  1959. 

(2)  Notice  of  proposed  rule  making, 
public  procedure  thereon,  and  30  days 
prior  notice  to  the  effective  date  hereof 
are  impracticable,  unnecessary,  and  con¬ 
trary  to  the  public  interest,  in  that  (a) 
the  average  of  the  prices  paid  farmers 
for  ungraded  milk  by  the  two  remaining 
plants  listed  in  §  911.51(b)  (1)  which  re¬ 
ceive  ungraded  milk  cannot  be  regarded 
to  represent  the  true  value  of  Claw  n 
milk  under  the  order  for  the  month  of 
May  and  thereafter,  because  of  the  in¬ 
sufficient  volumes  involved;  (b)  the  de- 


fuesday*  May  5,  1959 

j-mlnation  of  an  equivalent  price  im- 
l^ii^ly  is  necessary  to  make  possible 
JJ^Jinouncement  of  the  Class  II  price 
Ser  the  order  during  the  month  of 
^  1959;  (c)  an  essential  purpose  of 
Ss  determination  is  to  give  all  inter- 
persons  notice  that  the  reported 
jLces  paid  for  ungraded  milk  by  the 
tfo  remaining  plants  receiving  ungraded 
-ilk  are  not  being  used  for  the  purpose 
of  computing  the  Class  n  price  imder 
f  911.51(b)  (1) ;  and  (d)  this  determina¬ 
tion  does  not  require  substantial  or  ex¬ 
tensive  preparation  by  any  person. 

(Sec.  5.  49  Stat.  753,  as  amended;  7  n.S.C. 
f08c) 

Issued  at  Washington,  D.C.,  this  30th 
day  of  April  1959. 

Clarence  L.  Miller, 
Assistant  Secretary. 

(Fit  Doc.  59-3793;  Filed,  May  4,  1959; 
‘  8:50  a.m.] 


PART  922— VALENCIA  ORANGES 

GROWN  IN  ARIZONA  AND  DESIG¬ 
NATED  PART  OF  CALIFORNIA 

Determination  Relative  to  Expenses 

and  Fixing  of  Rate  of  Assessment 

for  1958-1959  Fiscal  Year 

Notice  was  published  in  the  April  16, 
1959,  daily  issue  of  Federal  Register 
(24  FR.  2911)  that  consideration  was 
being  given  to  the  proposals  regarding 
the  expenses  and  the  fixing  of  the  rate 
d  assessment  for  the  1958-59  fiscal  year 
noder  the  marketing  agreement  and 
Order  No.  22,  as  amended  (7  CFR  Part 
122),  regulating  the  handling  of  Va¬ 
lencia  oranges  grown  in  Arizona  and 
designated  part  of  California,  originally 
effective  March  31,  1954,  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Uarketing  Agreement  Act  of  1937,  as 
imended  (7  U.S.C.  601  et  seq.).  After 
consideration  of  all  revelant  matters 
presented,  including  the  proposals  set 
forth  in  such  notice  which  were  sub- 
Bitted  by  the  Valencia  Orange  Admin¬ 
istrative  Committee  (established  pur- 
loant  to  said  marketing  agreement  and 
drier,  as  amended),  it  is  hereby  found 
uid  determined  that: 

1922.206  Expenses  and  rate  of  assess¬ 
ment  for  the  1958—59  fiscal  year. 

(a)  The  expenses  necessary  to  be 
incurred  by  the  Valencia  Orange  Admin¬ 
istrative  Committee,  established  pursu¬ 
it  to  the  provisions  of  the  aforesaid 
■arketing  agreement  and  order,  as 
•Bended,  to  enable  such  committee  to 
perform  its  functions,  in  accordance 
*ith  provisions  thereof,  during  the 
i95^59  fiscal  year  (November  1,  1958, 
Rirough  October  31,  1959),  wiU  amount 
fo  $172,000;  and  the  rate  of  assessment, 
^h  each  handler  who  first  handles 
•ranges  shall  pay  as  his  pro  rata  share 
•f  the  aforesaid  expenses  in  accordance 
*ith  the  applicable  provisions  of  said 
Barketing  agreement  and  order,  as 
*®*nded.  Is  hereby  fixed  at  seven  and 
•Bc-half  mills  ($0.0075)  per  carton  of 
BMges  handled  by  such  handler  as  the 
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first  handler  thereof  during  the  1958-59 
fiscal  year. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the  effec¬ 
tive  time  hereof  imtil  30  days  after 
publication  in  the  Federal  Register  (60 
Stat.  237;  5  UR.C  1001  et  seq.)  in  that 
(1)  shipments  of  oranges  from  Arizona 
and  designated  part  of  California  are 
now  being  made;  (2)  the  rate  of  assess¬ 
ment  is  applicable  to  all  oranges  handled 
during  the  1958-59  fiscal  year;  (3)  the 
provisions  hereof  do  not  impose  any 
obligation  on  a  handler  until  such  han¬ 
dler  handles  oranges;  and  (4)  it  is  essen¬ 
tial  that  the  specification  of  the  assess¬ 
ment  rate  be  issued  immediately  so  that 
the  aforesaid  assessments  may  be  col¬ 
lected  and  thereby  enable  the  Valencia 
Orange  Administrative  Committee  to 
perform  its  duties  and  functions  in 
accordance  with  said  marketing  agree¬ 
ment  and  order,  as  amended. 

Terms  used  herein  shall  have  the  same 
meaning  as  when  used  in  said  marketing 
agreement  and  order,  as  aiqended. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated,  April  29,  1959,  to  become  effec¬ 
tive  upon  publication  in  the  Federal 
Register. 

R.  S.  Smith, 

Director,  Fruit  and  Vegetable 
Division.  Agricultural  Mar¬ 
keting  Service. 

[F.R.  Doc.  69-3768;  Filed,  May  4,  1959; 

8:47  a.m.' 


[Peach  Order  1] 

PART  962— FRESH  PEACHES  GROWN 
IN  GEORGIA 

Limitation  of  Shipments 
§  962.317  Peach  Order  1. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  62,  as  amended  (7  CFR  Part 
962),  regulating  the  handling  of  fresh 
peaches  grown  in  the  State  of  Georgia, 
effective  under  the  applicable  provisions 
of  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended  (7  U.S.C. 
601-674),  and  upon  the  basis  of  the  rec¬ 
ommendation  of  the  Industry  Commit¬ 
tee,  established  under  the  aforesaid 
amended  marketing  agreement  and 
order,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  this  order 
will  tend  to  effectuate  the  declared 
policy  of  the  act  with  respect  to  ship¬ 
ments  of  fresh  peaches  grown  in  the 
State  of  Georgia. 

(2)  It  is  hereby  found  that  it  is  im¬ 
practicable,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice,  engage  in  public  rule-making 
procedure,  and  postpone  the  effective 
time  of  this  regulation  until  30  days  after 
publication  thereof  in  the  Federal  Reg¬ 
ister  (5  U.S.C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  regulation 
is  based  became  available  and  the  time 
when  this  regulation  must  become  effec¬ 
tive  in  order  to  effectuate  the  declared 
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policy  of  the  act  is  insufficient ;  a  reason¬ 
able  time  is  permitted,  under  the 
circumstances,  for  preparation  for  such 
effective  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective 
not  later  than  May  11, 1959.  Shipments 
of  the  early  varieties  of  the  current  crop 
of  peaches  are  expected  to  begin  on  or 
about  May  18,  1959,  and  this  regulation 
should  be  applicable,  insofar  as  practi¬ 
cable,  to  all  shipments  of  such  peaches 
in  order  to  effectuate  the  declared  policy 
of  the  act;  and  compliance  with  this 
regulation  will  not  require  of  handlers 
any  preparation  therefor  which  cannot 
be  completed  by  the  effective  time 
hereof. 

(b)  Order.  (1)  During  the  period 
beginning  at  12:01  ajn.,  e.s.t..  May  11, 

'  1959,  and  ending  at  12:01  a.m.,  e.s.t., 
September  1,  1959,  no  handler  shall 
ship: 

(1)  Peaches  in  any  bulk  lot  or  any  lot 
of  packages  (except  peaches  in  bulk  to 
destinations  in  the  adjacent  markets), 
unless  (a)  at  least  75  percent,  by  count, 
of  such  peaches  are  U.S.  No.  1  quality; 
and  (b)  at  least  90  percent,  by  count,  of 
such  peaches  are  mature:  Provided,  That 
peaches  with  split  pits  and  hail  marks 
may  be  shipped  if  they  otherwise  meet 
the  requirements  of  this  paragraph;  or 

(ii)  Peaches  in  any  bulk  lot  or  any  lot 
of  packages  (except  peaches  in  bulk  to 
destinations  in  the  adjacent  markets), 
which  are  of  a  size  smaller  than  1% 
inches  in  diameter,  except  that  not  more 
than  ten  (10)  percent,  by  count,  of  such 
peaches  in  any  bulk  lot  or  any  lot  of 
packages  may  be  of  a  size  smaller  than 
1%  inches  in  diameter,  but  not  more  than 
fifteen  (15)  percent,  by  count,  of  such 
peaches  in  any  individual  package  in  any 
lot  may  be  of  a  size  smaller  than  1% 
inches  in  diameter. 

(2)  During  the  period  beginning  at 
12:01  a.m.,  e.s.t..  May  11,  1959,  and  end¬ 
ing  at  12:01  a.m.,  e.s.t.,  September  1, 
1959,  the  inspection  requirement  con¬ 
tained  in  §  962.64  of  this  part  is  hereby 
suspended  with  respect  to  peaches  in  bulk 
shipped  to  destinations  in  the  adjacent 
markets. 

(c)  The  maturity  regulations  con¬ 
tained  in  §  962.400  are  hereby  suspended 
with  respect  to  shipments  of  peaches  to 
destinations  other  than  in  the  adjacent 
markets  during  the  period  specified  in 
paragraph  (b)  (2)  of  this  section. 

(d)  When  used  herein,  the  terms 
"handler,”  “adjacent  markets,” 
"peaches,”  “peaches  in  bulk,”  and  "ship” 
shall  have  the  same  meaning  as  when 
used  in  the  aforesaid  amended  marketing 
agreement  and  order,  and  the  terms 
“U.S.  No.  1,”  “diameter,”  “split  pits,”  and 
“hail  marks”  shall  have  the  same  mean¬ 
ing  as  when  used  in  the  revised  United 
States  Standards  for  Peaches 
(§§  51.1210-51.1223  of  this  title). 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  April  30,  1959. 

S.  R.  Smith, 

Director,  Fruit  and  Vegetable  Divi¬ 
sion,  Agricultural  Marketing 
Service. 

[F.R.  Doc.  59-3798;  FUed,  May  4,  1969; 

8:51  a.m.] 
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PART  968~MILK  IN  WICHITA,  KANS., 
MARKETING  AREA 

Order  Amending  Order 

S«c. 

968.0  Findings  and  determinations. 
DcriNmoNs 

968.1  Act. 

968.2  Secretary. 

968.3  Department. 

968.4  Person. 

968.5  Wichita,  Kansas,  marketing  area. 

968.6  Ckx>perative  association. 

968.7  Approved  dairy  farmer. 

968.8  Producer. 

968.9  Approved  plant. 

968.10  Pool  plant. 

968.11  Handler. 

968.12  Producer-handler.  \ 

968.13  Producer  milk. 

968.14  Other  soiurce  milk. 

968.15  Fluid  milk  product. 

968.16  Route. 

968.17  Base  milk. 

968.18  Excess  milk. 

Markkt  Administrator 

968.20  Designation. 

968.21  Powers.  ... 

968.22  Duties. 

Reposts,  Records,  and  Facilities 

968.30  Reports  of  receipts  and  utilization. 

968.31  Pa3n'oll  reports. 

968.32  Reports  of  producer-handlers. 

96833  Records  and  facilities. 

06834  .  Retention  of  records. 

Classification 

068.40  Skim  milk  and  butterfat  to  be  clas¬ 
sified. 

968.41  Classes  of  utilization. 

068.42  Shrinkage. 

968.43  Responsibility  of  handlers  and  re¬ 
classification  of  milk. 

068.44  Tfansfers. 

968.45  Computation  of  the  skim  milk  and 

butterfat  in  each  class. 

968.46  Allocation  of  skim  milk  and  butter¬ 

fat  classified. 

Minimum  Prices 

068.50  Basic  formula  price  to  be  used  in 
determining  Class  I  prices. 

968.51  Class  prices. 

968.52  Handler  butterfat  differential. 

068.53  Location  differentials  to  handlers. 
968.54  Use  of  equivalent  prices. 

Appucatton  or  Provisions 

968.60  Producer-handlers. 

968.61  Plants  subject  to  other  Federal 

orders. 

968.62  Handler  operating  an  approved 

plant  which  is  not  a  pool  plant. 

Determination  of  Uniform  Price  of 
Producers 

968.70  Net  pool  obligation  of  handlers. 

968.71  Computation  of  uniform  prices  for 

base  milk  and  excess  milk. 

968.72  Notification  of  handlers. 

Payments 

968.80  Time  and  method  of  payment. 

968.81  Producer  butterfat  and  location 

differentials. 

968.82  Producer-settlement  fund. 

968.83  Payments  to  the  producer-settle¬ 

ment  fund. 

968.84  Payments  out  of  the  producer-set¬ 

tlement  fund. 

968.85  Adjustment  of  errors  in  payments. 

968.86  Marketing  services. 

968.87  Expense  of  administration. 

968.88  Termination  of  obligation. 

Base  Ratino 

968.90  Determination  of  daily  base. 

968.91  Base  rules. 
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Effective  Time,  Suspension  or  Termination 
Sec. 

968.100  Effective  time. 

968.101  Suspension  or  termination. 

968.102  Continuing  power  and  duty  of  the 

market  administrator. 

968.103  Liquidation  after  suspension  or 

termination. 

Miscellaneous  Provisions 

968.110  Agents. 

968.111  Separability  of  provisions. 

Authority:  §  968.0  to  §  968.111  issued  un¬ 
der  secs.  1-19,  48  Stat.  31.  as  amended;  7 
UJ3.C.  601-674. 

§  968.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto ;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and  determi¬ 
nations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  foimulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Wichita,  Kansas,  marketing 
area.  Upon  the  basis  of  the  evidence  in¬ 
troduced  at  such  hearing  and  the  record 
thereof,  it  is  found  that; 

( 1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de- 
^termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3 )  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  spec¬ 
ified  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products  hand¬ 
led  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  in  the  current 
of  interstate  commerce  or  directly  bur¬ 
den,  obstruct,  or  affect  interstate  com¬ 
merce  in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  adminis¬ 
trator  for  the  maintenance  and  func¬ 
tioning  of  such  agency  will  require  the 
payment  by  each  handler,  as  his  pro  rata 
share  of  such  expense,  4  cents  per  hun¬ 
dredweight  or  such  amount  not  to  exceed 
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4  cents  per  hundredweight  as  the  Secr^ 
tary  may  prescribe,  with  respect  to  muk 
as  specified  in  §  968.87. 

(b)  Additional  findings.  It  is  neces. 
sary  in  the  public  interest  to 

order  amending  the  order  effective  not 
later  than  May  1. 1959. 

The  provisions  of  the  said  order  are 
known  to  handlers.  The  recommended 
decision  of  the  Deputy  Administrator  •( 
the  Agricultural  Marketing  Service  was 
issued  February  9,  1959,  ^is  revised  rec¬ 
ommended  decision  was  issued  April  I 
1959,  and  the  decision  of  the  Assistant 
Secretary  containing  all  amendment  pro. 
visions  of  this  order,  was  issued  April  23 
1959.  The  changes  effected  by  this  order 
will  not  require  extensive  preparation  or 
substantial  alteration  in  method  of  ogn- 
ation  for  handlers.  In  view  of  the  fore¬ 
going.  it  is  hereby  found  and  determine 
that  good  cause  exists  for  making  this 
order  amending  the  order  effective  Ma; 
1,  1959,  and  that  it  would  be  contrary  to 
the  public  interest  to  delay  the  effective 
date  of  this  amendment  for  30  days  aft^ 
its  publication  in  the  Federal  Ricism. 
(See  section  4(c),  Administrative  Pi^ 
dure  Act,  5  U.S.C.  1001  et  seq.). 

(c)  Determinations.  It  is  hereby  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations  spec¬ 
ified  in  section  8c(9)  of  the  Act)  of  m(Ee 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order,  amend¬ 
ing  the  order,  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of  pro¬ 
ducers  as  defined  in  the  order  as  hereby 
amended;  and 

(3)  The  issuance  of  the  order  amend¬ 
ing  the  order  Is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and  who 
during  the  determined  representative 
period  were  engaged  in  the  producticm 
of  milk  for  sale  in  the  marketing  area. 

Order  relative  to  handling.  It  is 
therefore  ordered,  that  on  and  aftw 
the  effective  date  hereof,  the  handling  of 
milk  in  the  Wichita.  Kansas,  marketing 
area  shall  be  in  conformity  to  and  In 
compliance  with  the  terms  and  c(»idi- 
tions  of  the  aforesaid  order,  as  hereby 
amended,  and  the  aforesaid  order  is 
hereby  amended  as  follows: 

Definitions 

§  968.1  Act. 

“Act’-  means  Public  Act  No.  10,  73<1 
Congress,  as  amended  and  as  re-enacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended.  ' 

§  968.2  Secretary. 

“Secretary”  means  the  Secretary  (A 
Agriculture  or  any  officer  or  employee  of 
the  United  States  who  is  authorized  to 
exercise  the  powers  and  to  perform  the 
duties  of  the  Secretary  of  Agriculture. 

§  968.3  Department. 

“Department”  means  the  United  States 
Department  of  Agriculture  or  such  other 
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fcderal  agency  as  is  authorized  to  per¬ 
form  the  price  reporting  functions  speci¬ 
fied  in  this  part. 

5968.4  Person. 

"Person”  means  any  individual,  part¬ 
nership.  corporation,  association,  or  any 
^er  business  unit. 

5968.5  Wichita,  Kansas,  marketing 
area. 

"Wichita,  Kansas,  marketing  area” 
gleans  all  the  territory  within  Sedgwick, 
Cowley,  Sumner,  Butler,  Marion,  and 
garvey  counties,  all  in  the  State  of  Kan¬ 
sas,  and  all  Federal,  State  and  municipal 
Institutions  and  bases  located  therein. 

5  968.6  Cooperative  association. 

"Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the. 
"(ipper-Volstead  Act”;  and 

(b)  To  have  and  to  be  exercising  full 
authority  in  the  sale  of  milk  of  its 
members. 

5968.7  Approved  dairy  farmer. 

"Approved  dairy  farmer”  means  any 
person  who  produces  milk  under  a  dairy 
farm  permit  or  rating  issued  by  a  duly 
constituted  health  authority  for  the  pro¬ 
duction  of  milk  to  be  used  for  consump¬ 
tion  as  Grade  A  milk  or  produces  milk 
acceptable  to  agencies  of  the  United 
States  Government  for  fluid  consumption 
in  its  institutions  or  bases  in  the  market¬ 
ing  area. 

5  968.8  Producer. 

“Producer”  means  any  approved  dairy 
hrmer  whose  milk  is  (a)  received  at  a 
pool  plant,  or  (b)  caused  to  be  diverted 
from  a  pool  plant  by  a  handler  to  a  nrn- 
pool  plant  for  the  account  of  such  han¬ 
dler.  Milk  so  diverted  shall  have  been 
deemed  to  have  been  received  at  the  pool 
plant  from  which  it  was  diverted. 

{ 968.9  Approved  plant. 

"Approved  plant”  means  any  plant 
iliichis: 

(a)  Approved  by  a  duly  constituted 
health  authority  for  the  handling  of 
milk  for  consumption  as  Grade  A  milk 
in  the  marketing  area ;  or 

(b)  Approved  for  supplying  milk  for 
fluid  consumption  to  any  agency  of  the 
United  States  Government  located  with¬ 
in  the  marketing  area. 

{968.10  Pool  plant. 

‘Tool  plant”  means  any  approved 
Iflant  other  than  that  of  a  producer- 
handler  or  a  plant  exempt  pursuant  to 
i  968.61. 

(a)  During  any  of  the  months  of 
March,  April,  May,  or  June  within  which 
nch  plant  disposes  of  as  Class  I  milk 
an  amount  equal  to  25  percent  or  more 
M  such  plant’s  total  receipts  of  milk 
from  approved  dairy  farmers  and  dis- 
Poaes  of  as  Class  I  milk  on  routes  in  the 
marketing  area  an  amount  equal  to  10 
Percent  or  more  of  such  plant’s  total 
**eelpts  from  approved  dairy  farmers; 

(b)  During  any  of  the  other  months 
*iihin  which  such  plant  disposes  of  as 
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Class  I  milk  an  amount  equal  to  35  per¬ 
cent  or  more  of  such  plant’s  total  receipts 
of  milk  from  approved  dairy  farmers  and 
disposes  of  as  Class  I  milk  on  routes  in 
the  marketing  area  an  amount  equal  to 
15  percent  or  moie  of  such  plant’s  total 
receipts  from  approved  dairy  farmers; 

(c)  From  which  during  the  month  not 
less  than  50  percent  of  its  total  receipts 
from  approved  dairy  farmers  and  ap¬ 
proved  plants  is  shipped  to  a  plant(s) 
described  in  paragraphs  (a)  and  (b)  of 
this  section:  Provided,  That  any  plant 
which  has  shipped  to  a  plant  (s>  described 
in  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion  the  required  percentage  of  its  re¬ 
ceipts  during  each  of  the  months  of 
August  through  November  shall  be  des¬ 
ignated  a  pool  plant  in  each  of  the  fol¬ 
lowing  months  of  December  through  July 
unless  written  request  for  nonpool  status 
is  furnished  to  the  market  administra¬ 
tor;  and 

(d)  For  the  purpose  of  this  definition 
the  following  shall  apply: 

(1)  Milk  diverted  from  an  approved 
plant  for  the  account  of  the  handler 
operating  such  approved  plant  shall  be 
considered  a  receipt  at  the  approved 
plant  from  which  it  was  diverted ; 

(2)  Milk  for  which  a  cooperative  asso¬ 
ciation  is  defined  as  the  handler  pursuant 
to  §  968.11  shall  be  deemed  to  have 
been  received  by  such  cooperative  asso¬ 
ciation  at  the  pool  plant;  and 

(3)  Milk  transferred  as  Class  I  milk 
from  an  approved  plant  to  another 
approved  plant  shall  be  credited  as  a 
Class  I  disposition  as  follows: 

(i)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  milk  so 
transferred  will  be  credited  as  a  Class 
I  disposition  of  the  transferring  plant 
only  to  the  extent  that  classification 
as  Class  I  milk  is  required  pursuant  to 
§  968.44(a)  (2) ; 

(ii)  In  any  case  in  which  the  entire 
quantity  of  Class  I  milk  disposed  of  in 
packages  of  a  particular  size  and  form 
is  received  in  such  packages  from 
another  approved  plant,  all  such  Class 
I  disposition  shall  be  credited  to  the 
plant  from  which  such  packages  were 
received  and  shall  be  deducted  from  the 
appropriate  Class  I  disposition  of  the 
receiving  plant. 

§  968.11  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  an  approved  plant; 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer  which 
such  cooperative  association  causes  to  be 
diverted  to  a  nonpool  plant  for  the 
accoimt  of  such  cooperative  association; 

(c)  Any  cooperative  association  which 
chooses  to  report  as  a  handler  with  re¬ 
spect  to  the  milk  of  its  member  produc¬ 
ers  which  is  delivered  to  a  pool  plant  of 
another  handler  in  a  tank  truck  owned 
and  operated  by,  or  under  contract  to, 
such  cooperative  association  for  the  ac¬ 
count  of  such  cooperative  association. 
(Such  milk  shall  be  considered  as  hav¬ 
ing  been  received  by  the  cooperative  as¬ 
sociation  at  the  location  of  the  plant  to 
which  it  was  delivered) ;  or 

(d)  Any  cooperative  association  with 
respect  to  the  milk  of  any  member  pro¬ 
ducer  delivered  for  the  account  of  such 


cooperative  association  to  the  pool  plant 
of  another  cooperative  association. 

§  968.12  Producer-handler. 

“Producer-handler”  means  any  ap¬ 
proved  dairy  farmer  who  operates  an  ap¬ 
proved  plant  at  which  no  fluid  milk 
products  are  received  during  the  month 
except  from  his  own  production  or  as 
transfers  from  a  pool  plant(s). 

§  968.13  Producer  milk. 

“Producer  milk”  means  all  the  skim 
milk  and  butterfat  received  at  a  pool 
plant  directly  from  producers,  diverted 
pursuant  to  §  968.8,  or  received  from  a 
cooperative  association  pursuant  to 
§  968.11  (c)  or  (d). 

§  968.14  Other  source  milk. 

“Other  source  milk”  means  all  the 
skim  milk  and  butterfat  contained  in: 

(a)  Receipts  of  fluid  milk  products  and 
cottage  cheese  during  the  month  except 
(1)  fluid  milk  products  and  cottage 
cheese  received  from  pool  plants,  or  (2) 
producer  milk;  and 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month. 

§  968.15  Fluid  milk  product. 

“Fluid  milk  product”  means  milk,  skim 
milk,  buttermilk,  flavored  milk,  flavored 
milk  drinks,  yogurt,  cream  (except  frozen 
and  aerated  cream) ,  culture  d  sour  cream, 
and  any  mixture  (except  frozen  dessert 
mixes  and  eggnog)  of  cream  and  milk 
or  skim  milk. 

§  968.16  Route. 

“Route”  means  any  delivery  (includ¬ 
ing  delivery  by  a  vendor  or  a  sale  from 
a  plant  or  a  plant  store)  of  any  fluid 
milk  product  other  than  a  delivery  to  any 
milk  processing  plant. 

§  968.17  Base  milk. 

“Base  milk”  means  producer  milk  re¬ 
ceived  by  handlers  from  a  producer 
which  is  not  in  excess  of  such  producer’s 
daily  base  determined  pursuant  to 
S  968.90  multiplied  by  the  number  of 
days  during  the  month  for  which  milk 
was  received  from  such  producer:  Pro¬ 
vided,  That  during  the  months  of  June 
and  July  of  1959  all  producer  milk  re¬ 
ceived  by  handlers  from  a  producer  shall 
be  considered  as  base  milk:  And  pro¬ 
vided  further.  That  with  respect  to  any 
producer  “on  every-other-day”  delivery 
to  a  pool  plant  the  days  of  nondelivery 
shall  be  considered  as  days  of  delivery  for 
the  purposes  of  this  section  and  of 
§  968.90. 

§  968.18  Excess  milk. 

“Excess  milk”  means  producer  milk 
received  by  handlers  from  a  producer 
which  is  in  excess  of  base  milk  received 
from  such  producer  during  the  month. 

Market  Administrator 
§  968.20  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  administra¬ 
tor  who  shall  be  a  person  selected  by  the 
Secretary.  Such  person  shall  be  entitled 
to  such  compensation  as  may  be  deter- 
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mined  by,  and  shall  be  subject  to  re¬ 
moval  at,  the  discretion  of  the  Secretary. 

§  968.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations ; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

(d)  To  recommend  to  the  Secretary 
amendments  thereto. 

§  968.22  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part,  in¬ 
cluding  but  not  limited  to  the  following: 

(a)  Within  45  days  following  the  date 
upon  which  he  enters  upon  his  duties 
execute  and  deliver  to  the  Secretary  a 
bond,  conditioned  upon  the  faithful  per- 
formancCf  of  his  duties,  in  the  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  funds  provided  by 
§  968.87  the  cost  of  his  bond  and  of  the 
bonds  of  his  employees,  his  own  compen¬ 
sation,  and  all  other  expenses  (except 
those  incurred  under  §  968.86)  necessar¬ 
ily  incurred  by  him  in  the  maintenance 
and  functioning  of  his  office  and  in  the 
performance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part  and  surrender  the 
same  to  his  successor  or  to  such  other 
person  as  the  Secretary  may  designate; 

(f)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as  the 
Secretary  may  request; 

(g)  Verify  all  reports  and  payments 
by  each  handler  by  inspection  of  such 
handler’s  records  and  of  the  records  of 
any  other  handler  or  person  upon  whose 
utilization  the  classification  of  skim  milk 
or  butterfat  for  such  handler  depends; 

(h)  Publicly  disclose  to  handlers  and 
producers,  unless  otherwise  directed  by 
the  Secretary,  the  name  of  any  person 
who  within  10  days  after  the  date  upon 
which  he  is  required  to  perform  such 
acts,  has  not: 

( 1 )  Made  reports  pursuant  to  §  S  968.30 
to  968.32,  or 

(2)  Made  pasments  pursuant  to 
§S  968.80  to  968.87. 

(i)  Publicly  announce  by  posting  in 
a  conspicuous  place  in  his  office  and  by 
such  other  means  as  he  deems  appro¬ 
priate  the  prices  determined  for  each 
month  as  follows: 

(1)  On  or  before  the  5th  day  of  each 
month  the  minimum'  price  for  Class  I 
milk  computed  pursuant  to  §  968.51(a) 
and  the  Cflass  I  butterfat  differential 
pursuant  to  §  968.52(a)  both  for  the  cur¬ 


rent  month;  and  the  minimum  prices  for 
Class  II  and  Class  III  milk  computed  pur¬ 
suant  to  §  968.51  (b)  and  (c)  and  the 
Class  n  and  Class  ni  butterfat  differen¬ 
tials  pursuant  to  §  968.52  (b)  and  (c), 
all  for  the  previous  month; 

(2)  On  or  before  the  11th  day  of  each 
month  the  uniform  price  computed  pur¬ 
suant  to  §  968.71  and  the  butterfat  dif¬ 
ferential  computed  pursuant  to  §  968.81 

(a)  both  for  the  previous  month; 

(j)  Prepare  and  disseminate  such 
statistics  and  information  as  he  deems 
advisable  and  as  do  not  reveal  confiden¬ 
tial  information;  and 

(k)  On  or  before  the  13th  day  of  each 
month  report  to  each  cooperative  asso¬ 
ciation,  which  so  requests,  the  percentage 
utilization  of  milk  received  from  pro¬ 
ducers  in  each  class  by  each  handler  who 
in  the  previous  month  received  milk  from 
members  of  such  cooperative  association. 

Reports,  Records,  and  Faculities 

§  968.30  Reports  of  receipts  and  utiliza¬ 
tion. 

On  or  before  the  7th  day  after  the  end 
of  each  month  each  handler,  except  a 
producer-handler,  shall,  with  respect  to 
milk  or  milk  prc^ucts  which  were  re¬ 
ceived  or  produced  by  such  handler 
during  such  month,  report  to  the  market 
administrator  in  the  detail  and  form 
prescribed  by  the  market  administra¬ 
tor,  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in  milk  received  from 
each  producer  or  approved  dairy  farmer, 
and  the  number  of  days  for  which  milk 
was  received  from  each  producer; 

(b)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  milk, 
and  milk  products  from  other  handlers; 

(c)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  other 
source  milk  (except  Class  III  products 
disposed  of  in  the  form  in  which  received 
without  further  processing  or  packaging 
by  the  handler) ; 

(d)  The  utilization  of  all  skim  milk  and 
butterfat  the  receipt  of  which  is  required 
to  be  reported  pursuant  to  this  section; 

(e)  The  pounds  of  skim  milk  and  butr 
terfat  contained  in  fluid  milk  products 
on  hand  at  the  beginning  and  at  the 
end  of  the  month; 

(f)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  use  of  milk  as 
the  market  administrator  may  request, 
including  a  separate  statement  of  skim 
milk  and  butterfat  disposed  of  as  Class  I 
milk  on  routes  within  the  marketing 
area. 

§  968.31  Payroll  reports. 

On  or  before  the  20th  day  after  the 
end  of  each  month  each  handler  shall 
submit  to  the  market  administrator  his 
producer  payroll  for  such  month  which 
shall  show  for  each  producer  and  each 
approved  dairy  farmer: 

(a)  His  total  deliveries  of  base  milk 
and  total  deliveries  of  milk  in  excess  of 
base  milk; 

(b)  The  average  butterfat  content  of 
his  milk;  and 

(c)  The  net  amount  of  such  handler’s 
payments  to  such  producer  or  approved 
dairy  farmer  with  the  prices,  deductions, 
and  charges  involved. 


§  968.32  Reports  of  produrer-handlcd, - 

Each  producer-handler  shall 
ports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  shall  require. 

§  968.33  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator  or 
to  his  representative  during  the  usual 
hours  of  business  such  accounts  and  rec¬ 
ords  of  his  operations  and  such  facilities 
as  are  necessary  for  the  market  admin¬ 
istrator  to  verify  or  establish  the  correct 
data  with  respect  to: 

(a)  The  receipts  of  producer  milk  and 
other  source  milk  and  the  utillzatimi  of 
such  receipts; 

(b)  The  weights  and  tests  for  butta. 
fat  and  other  content  of  all  milk,  sUm 
milk,  cream  and  milk  products  handled; 

(c)  Payments  to  producers  and  coop^ 
erative  associations;  and 

(d)  The  poimds  of  skim  milk  and  but- 
terfat  contained  in  or  represented  by  an 
fluid  milk  products  on  hand  at  the  b^ 
ginning  and  at  the  end  of  each  month. 

§  9(>8.34  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  three  years 
to  begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain; 
Provided,  That  if,  within  such  three-year 
periods,  the  market  administrator  noti¬ 
fied  the  handler  in  writing  that  the  re¬ 
tention  of  such  books  and  records,  or 
specified  books  and  records,  is  necessary 
in  connection  with  a  proceeding  under 
section  8c (15)  (A)  of  the  Act  or  a  court 
action  specified  in  such  notice,  the  han¬ 
dler  shall  retain  such  books  and  records, 
or  specified  books  and  records,  imtil  fur¬ 
ther  written  notification  from  the  market 
administrator.  In  either  case  the  mar¬ 
ket  administrator  shall  give  further  writ¬ 
ten  notification  to  the  handler  promptly, 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  necessary 
in  connection  therewith. 

Classification 

§  968.40  Skim  milk  and  butterfat  to  be 
classified. 

All  skim  milk  and  butterfat  received 
within  the  month  by  a  handler  which  is 
required  to  be  reported  pursuant  to 
§  968.30  shall  be^lassifled  by  the  market 
administrator  pursuant  to  the  provisions 
contained  in  §  968.41  to  §  968.46. 

§  968.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  968.43  and  968.44,  classes  of  utilizatkm 
shall  be  as  follows: 

(a)  Class  I  milk  shall  be  all  skim  milk 
(including  reconstituted  skim  milk)  and 
butterfat  (1)  disposed  of  in  the  form  of 
fluid  milk  products  except  those  classi¬ 
fied  pursuant  to  paragraph  (c)  (7)  of  this 
section,  (2)  used  to  produce  concentrated 
(including  frozen)  milk,  flavored  milk  or 
flavored  milk  drinks  disposed  of  for  fluid 
consumption  neither  sterilized  nor  to 
hermetically  sealed  cans,  and  (3)  aD 
other  skim  milk  and  butterfat  not  specif¬ 
ically  accounted  for  as  Class  II  or  Class 
ni  milk. 
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(b)  Class  II  shall  be  all  skim  milk  (in¬ 
cluding  the  skim  milk  equivalent  of  con¬ 
centrated  products)  and  butterfat  used 
lo  produce  cottage  cheese  in  plants  ap¬ 
proved  for  the  sale  of  cottage  cheese  in 
jpri^ictions  within  the  marketing  area 
vblch  require  that  cottage  cheese  be 
made  from  Grade  A  milk. 

(c)  Class  in  milk  shall  be  all  skim 
mUk  and  butterfat:  (1)  Used  to  produce 
gny  product  other  than  those  products 
designated  as  Class  I  or  Class  n  pursuant 
tb  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion;  (2)  used  for  starter  churning, 
wholesale  baking  and  candy  making;  ‘(3) 
disposed  of  as  livestock  feed;  (4)  in  skim 
milk  dumped  after  prior  notification  to 
and  opportunity  for  verification  by  the 
market  administrator;  (5)  in  shrinkage 
of  producer  milk  but  not  in  excess  of  2 
percent  of  receipts  of  skim  milk  and  but¬ 
terfat  directly  from  producers,  plus  1.5 
percent  of  receipts  of  skim  milk  and  but¬ 
terfat,  respectively,  transferred  in  bulk 
from  pool  plants  of  other  handlers  or 
received  directly  from  cooperative  asso¬ 
ciations  pursuant  to  §  968.11(c),  less  1.5 
percent  of  skim  milk  and  butterfat,  re¬ 
spectively,  disposed  of  in  bulk  lots  to  the 
pool  plants  of  other  handlers;  (6)  in 
shrinkage  of  other  source  milk;  and  (7) 
in  inventory  at  the  end  of  the  month  as 
any  product  specified  in  paragraph  (a) 
of  this  section. 

§  968.42  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  a  handler’s  receipts 
as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat  respectively,  for 
each  handler;  and 

(b)  Prorate  the  resulting  quantities  ' 
between  (1)  the  receipts  of  skim  milk 
and  butterfat  in  the  net  quantity  of  milk 
from  producers,  from  cooperative  asso¬ 
ciations  pursuant  to  §  968.11  (c)  and  (d) ; 
and  in  bulk  from  pool  plants  of  other 
handlers,  and  (2)  the  receipts  of  skim 
milk  and  butterfat  in  other  source  milk. 

§968.43  Responsibility  of  handlers  and 
reclassification  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  Class  I  milk  unless  the  handler  who 
first  receives.such  skim  milk  or  butterfat 
can  prove  to  the  market  administrator 
that  such  skim  milk  or  butterfat  should 
be  classified  otherwise. 

<b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar- 
I  ket  administrator  discloses  that  the 
original  classification  was  incorrect. ' 

I  §  968.44  Transfers. 

j  Skim  milk  and  butterfat  transferred 
or  diverted  by  a  handler  shall  be 
'  classified : 

I  (a)  At  the  class  mutually  indicated  in 
writing  to  the  market  administrator  by 
I  both  handlers  on  or  before  the  7th  day 
rfter  the  end  of  the  month  which  such 
transaction  occurred,  otherwise  as  Class 
I  milk,  if  transferred  or  diverted  in  the 
lorm  of  milk,  skim  milk  or  cream  to  the 
approved  plant  of  another  handler,  sub¬ 
ject  in  either  event  to  the  following 
'  conditions : 

(1)  The  receiving  handler  has  utili- 
mtion  in  such  class  of  an  equivalent 
wnount  of  skim  milk  and  butterfat, 
wspectively;  and 


(2)  Such  skim  milk  or  butterfat  shall 
be  classified  so  as  to  allocate  to  producer 
milk  the  highest-priced  possible  utiliza¬ 
tion. 

(b)  As  Class  I  milk  if  transferred  in 
the  form  of  milk,  skim  milk,  or  cream  to 
a  producer-handler. 

(c)  As  Class  I  milk  if  transferred  or 
diverted  in  bulk  in  the  form  of'milk, 
skim  milk  or  cream  to  an  unapproved 
plant  located  more  than  250  miles  from 
the  approved  plant  by  the  shortest  high¬ 
way  distance  as  determined  by  the  mar¬ 
ket  administrator,  except  that  (1)  cream 
so  transferred  may  be  classified  as  Class 
m  milk  if  its  utilization  as  Class  ni 
milk  is  established  through  the  operation 
of  another  Federal  order  for  another 
milk  marketing  area;  or  (2)  cream  so 
transferred  with  prior  notice  to  the  mar¬ 
ket  administrator,  and  with  each  con¬ 
tainer  labeled  or  tagged  with  a  certificate 
of  the  transferor  that  such  cream  is  sold 
as  “Grade  C  cream  for  manufacturing 
only’’,  may  be  classified  as  Class  III  milk, 
subject  to  such  verification  of  alternative 
utilization  as  the  market  administrator 
may  make. 

,  (d)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  milk,  skim  milk 
or  cream  in  bulk  to  an  unapproved  plant 
located  less  than  250  miles  from  the  pool 
plant  from  which  transferred,  unless  the 
market  administrator  is  permitted  to 
audit  the  records  of  receipts  and  utiliza¬ 
tion  at  such  unapproved  plant,  in  which 
case  the  classification  of  all  skim  milk 
and  butterfat  received  at  such  unap¬ 
proved  plant  shall  be  determined  and 
the  skim  milk  and  butterfat  transferred 
from  the  approved  plant  shall  be  al¬ 
located  to  the  highest  use  remaining 
after  subtracting,  in  series  beginning 
with  Class  I  milk,  receipts  of  skim  milk 
and  butterfat  at  such  unapproved  plant 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  the 
regular  source  of  supply  for  Class  I  or 
Class  II  usage  as  defined  in  §§  968.41  (a) 
and  (b) ,  respectively,  by  such  imap- 
proved  plant  in  markets  supplied  by  such 
plant. 

(e)  If  any  skim  milk  or  butterfat  is 
transferred  to  a  second  plant  under 
paragraph  (d)  of  this  section  the  same 
conditions  of  audit  classification  and  al¬ 
location  shall  apply. 

§  968.45  Computation  of  the  skim  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  for  other  obvious  errors  the  report 
of  receipts  and  utilization  submitted  by 
each  handler  and  shall  compute  the 
pounds  of  skim  milk  and  butterfat  in 
,  each  class  for  such  handler. 

§  968.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computation  pur¬ 
suant  to  §  968.45  the  market  administra¬ 
tor  shall  determine  the  classification  of 
producer  milk  as  follows : 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  determined  pursuant  to  §  968.41 
•(c)  (5) ; 

(2)  Subtract  from  the  remaining 
pounds  of  skim  milk,  in  series  beginning 


with  the  lowest  priced  utilization,  the 
pounds  of  skim  milk  in  other  source  milk 
other  than  that  to  be  subtracted  pur¬ 
suant  to  subparagraph  (3)  of  this  para¬ 
graph; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk,  in  series  beginning 
with  the  lowest  priced  utilization,  the 
pounds  of  skim  milk  in  other  source  milk 
received  from  a  plant  at  which  the  han¬ 
dling  of  milk  is  fully  subject  to  the  pric¬ 
ing  and  payment  provisions  of  another 
marketing  agreement  or  order  issued 
pursuant  to  the  Act; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  series  beginning 
with  the  lowest  priced  utilization,  the 
pounds  of  skim  milk  in  inventory  at  the 
beginning  of  the  month  in  the  form  of 
any  product  specified  in  §  968.41(a) ; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
skim  milk  received  ffom  other  handlers 
in  the  form  of  milk,  skim  milk  or  cream 
according  to  its  classification  as  deter¬ 
mined  pursuant  to  §  968.44(a) ; 

(6)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph  and 

(7)  If  the  remaining  pounds  of  skim 
milk  in  all  classes  exceed  the  pounds  of 
skim  milk  received  from  producers,  sub¬ 
tract  such  excess  from  the  remaining 
pounds  of  skim  milk  in  series  beginning 
with  the  lowest  priced  utilization.  Any 
amount  so  subtracted  shall  be  called 
“overage.” 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  out¬ 
lined  for  skim  milk  in  paragraph  (a)  of 
this  section. 

(c)  Determine  the  weighted  average 
butterfat  content  of  producer  milk  in 
each  class  computed  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section. 

Minimum  Prices 

§  968.50  Basic  formula  price  to  be  used 
in  determining  Class  I  prices. 

The  basic  formula  price  to  be  used  in 
determining  the  price  per  hundred¬ 
weight  of  Class  I  milk  shall  be  the  higher 
of  the  prices  computed  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section. 

(a)  The  average  of  the  basic  or  field 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk  of 
3.5  percent  butterfat  content  received 
from  farmers  during  the  month  at  the 
following  plants  or  places  for  which 
prices  have  been  reported  to  the  market 
administrator  or  to  the  Department 
divided  by  3.5  and  multiplied  by  3.8: 

Present  Operator  and  Location 

Borden  Co.,  Mount  Pleasant,  Mich. 

Carnation  Co.,  Sparta,  Mich. 

Pet  Milk  Co.,  Wayland,  Mich. 

Pet  Milk  Co..  Coopersvllle,  Mich. 

Borden  Co.,  Orfordville,  Wls. 

Carnation  Co.,  New  London,  Wis. 

Carnation  Co..  Richland  Center,  Wis. 

Carnation  Co.,  Oconomowoc,  Wis. 

Pet  Milk  Co.,  New  Glarus,  Wls. 

Pet  Milk  Co.,  Belleville,  Wls. 

White  House  Milk  Co.,  Manitowoc,  Wls. 

White  House  Milk  Co.,  West  Bend,  Wis. 

(b)  The  price  per  hundredweight  com¬ 
puted  by  adding  together  the  plus  values 
pursuant  to  subparagraphs  (1)  and  (2) 
of  this  paragraph: 
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(1)  From  the  simple  average  as  com¬ 
puted  by  the  market  administrator  of 
the  daily  wholesale  selling  prices  (using 
the  midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92 -score)  bulk  cream¬ 
ery  butter  per  pound  at  Chicago  as  re¬ 
ported  by  the  Department  during  the 
month,  subtract  3  cents,  add  20  percent 
thereof  and  multiply  by  3.8. 

(2)  From  the  simple  average,  as  com¬ 
puted  by  the  market  administrator,  of 
the  weighted  averages  of  carlot  prices 
per  pound  for  nonfat  dry  milk  solids, 
spray  and  roller  process,  respectively,  for 
human  consumption,  f.o.b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  for  the  period  from  the  26th  day 
of  the  immediately  preceding  month 
through  the  25th  day  of  the  current 
month  by  the  Department,  deduct  5.5 
cents,  multiply  by  8.5,  and  then  multiply 
by  0.962. 

§  968.51  Class  prices. 

Subject  to  the  provisions  of  S§  968.52 
and  968.53,  the  minimum  prices  per  hun¬ 
dredweight  to  be  paid  by  each  handler 
for  milk  received  at  his  plant  during  the 
month  shall  be  as  follows: 

(a)  Class  J  milk.  The  price  per  hun¬ 
dredweight  shall  be  the  basic  formula 
price  for  the  preceding  month  plus  $1.65 
during  all  months  of  the  year  plus  or 
minus  a  supply-demand  adjustment  of 
not  more  than  45  cents  computed  as 
follows; 

(1)  Divide  the  total  receipts  of  milk 
from  producers  in  the  second  and  third 
months  preceding  by  the  total  volume 
of  Class  I  milk  at  pool  plants  (excluding 
interhandler  transfers)  for  the  same 
months,  multiply  the  result  by  100,  and 
round  to  the  nearest  whole  number.  The 
result  shall  be  known  as  the  “current 
utilization  percentage”. 

(2)  Compute  a  "net  deviation  per¬ 
centage”  as  follows: 

(i)  If  the  current  utilization  percent¬ 
age  is  neither  less  than  the  minimum 
standard  utilization  percentage  specified 
below  nor  in  excess  of  the  maximum 
standard  utilization  percentage  specified 
below,  the  net  deviation  percentage  is 
zero, 

(ii)  Any  amount  by  which  the  current 
utilization  percentage  is  less  than  the 
minimum  standard  utilization  percent¬ 
age  specified  below  is  a  "minus  net  devi¬ 
ation  percentage”,  and 

(iii)  Any  amount  by  which  the  cur¬ 
rent  utilization  percentage  exceeds  the 
maximum  standard  utilization  percent¬ 
age  specified  below  is  a  "plus  net  devia¬ 
tion  percentage”. 


Delivery 
IHTlod  for 
which  price 
applies 

Delivery  periods  used 
In  computation 

Percentages 

Mini¬ 

mum 

Maxi¬ 

mum 

Jiinuary _ 

October-November. . . 

126 

136 

February _ 

N'ovcmber-Decemi)cr. 

130 

140 

.March _ 

Decern  her- January _ 

128 

138 

April 

January-February . ... 

126 

136 

May _ _ _ 

Febmw-y-Marchl _ 

130 

140 

June _ _ _ 

Miirrfi-April  _ 

135 

145 

July. 

Aprll-Ma'y.  _  .  _  .  . 

141 

151 

.Aupust _ 

May-Jiine  .  _  _ 

138 

148 

September _ 

June-July _ _ _ 

130 

140 

October _ 

130 

140 

November _ 

Au^st-September _ 

128 

138 

December _ 

September-October. . . 

123 

133 

(3)  For  a  minus  net  deviation  per¬ 
centage  the  Class  I  price  shall  be  in¬ 
creased  and  for  a  plus  deviation  percent¬ 
age  the  Class  I  price  shall  be  decreased 
as  follows: 

(i)  One  cent  for  each  such  percentage 
point  of  net  deviation;  plus 

(ii)  One  cent  for  each  such  percentage 
point  of  net  deviation  for  which  a  per¬ 
centage  point  of  net  deviation  of  like 
direction  and  up  to  the  same  amount  was 
computed  pursuant  to  subparagraph  (2) 
of  this  paragraph  in  the  computation  of 
the  Class  I  price  applicable  for  the  de¬ 
livery  period  immediately  preceding; 
plus 

(iii)  One  cent  for  each  such  percent¬ 
age  point  of  net  deviation  for  which 
percentage  points  of  net  deviation  in  like 
direction  and  up  to  the  same  amount 
were  computed  pursuant  to  subpara¬ 
graph  (2)  of  this  paragraph  in  the 
computations  of  each  of  the  Class  I 
prices  applicable  for  the  first  and  second 
month  immediately  preceding. 

(b)  Class  II  milk.  The  price  per  hun¬ 
dredweight  shall  be  the  Class  III  price 
for  the  month,  plus  80  cents. 

(c)  Class  III  milk.  The  price  per  hun¬ 
dredweight  shall  be  the  higher  of  the 
prices  computed  pursuant  to  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph. 

(1)  The  average  of  the  basic  or  field 
prices  reported  to  have  been  paid  or  to 
be  paid  for  ungraded  milk  of  3.8  percent 
butterfat  content  received  from  farmers 
during  the  month  at  the  following  plants 
for  which  prices  have  been  reported  to 
the  market  administrator  or  the  Depart¬ 
ment: 

Present  Operator  and  Location 

American  Foods  Co.,  Miami,  Okla. 

Borden  Co..  Ft.  Scott.  Kans. 

Kraft  Foods  Co.,  Nevada,  Mo. 

Pet  Milk  Co.,  lola,  Kans. 

Swift  and  Co.,  Parsons.  Kans. 

(2)  The  average  price  reported  by  the 
Department  for  the  current  month  for 
milk  used  in  the  manufacture  of  Amer- 
icap  Cheese,  evaporated  milk,  and  butter 
and  by-products,  f.o.b.  plant.  United 
States,  adjusted  to  3.8  percent  butterfat 
basis  by  direct  ratio. 

§  968.52  Handler  butterfat  differential. 

If  the  average  butterfat  test  of  Class  I. 
Class  II  or  Class  III  milk  as  calculated 
pursuant  to  §  968.46  is  more  or  less  than 
3.8  percent,  there  shall  be  added  to,  or 
subtracted  from,  as  the  case  may  be,  the 
price  for  such  class  of  utilization  for 
each  one-tenth  of  one  percent  that  such 
average  butterfat  test  is  above  or  below 
3.8  percent,  a  butterfat  differential  com¬ 
puted  by  multiplying  the  simple  average, 
as  computed  by  the  market  adminis¬ 
trator,  of  the  daily  wholesale  selling 
price  per  pound  (using  the  midpoint  of 
any  price  range  as  one  price)  of  Grade  A 
(92 -score)  bulk  creamery  butter  at  Chi¬ 
cago  as  reported  by  the  Department 
during  the  month  specified  below  by  the 
applicable  factor  listed,  and  rounding  to 
the  nearest  one-tenth  cent: 

(a)  Class  I  milk.  Multiply  such  price 
for  the  preceding  month  by  0.120; 

(b)  Class  II  milk.  Multiply  such  price 
for  the  current  month  by  0.120; 


(c)  Class  III  milk.  Multiply  such 
price  for  the  current  month  by  0.115. 

§  968.53  Location  differentials  to  ban* 
dlers. 

For  milk  which  is  received  at  a  plant' 
located  more  than  70  miles  by  the  shon- 
est  highway  distance,  as  determined  by 
the  market  administrator,  from  the 
courthouse  at  Wichita.  Kansas,  and 
which  is  classified  as  Class  I  milk,  the 
prices  computed  pursuant  to  §  968.51(a) 
shall  be  reduced  by  12  cents  if  such  plant 
is  located  more  than  70  miles  but  not 
more  than  80  miles  from  such  court¬ 
house  and  by  an  additional  1.5  cents  for 
each  10  miles  or  fraction  thereof  that 
such  distance  exceeds  80  miles:  Provided, 
That  for  the  purposes  of  calculating  such 
differential,  transfers  between  approved 
plants  shall  be  assigned  to  Class  I  milk 
in  a  volume  not  in  excess  of  that  by 
which  Class  I  disposition  at  the  trans¬ 
feree  plant  exceeds  the  receipts  from 
producers  at  such  plants,  such  assign¬ 
ment  to  transferor  plants  to  be  made 
first  to  plants  at  which  no  differential 
credit  is  applicable  and  then  in  the  se¬ 
quence  at  which  the  lowest  location  dif¬ 
ferential  credit  would  apply.  ' 

§  968.54  Use  of  equivalent  prices. 

If  for  any  reason  a  price  quotation 
required  by  this  order  for  computing 
class  prices  or  for  other  purposes  is  not 
available  in  the  manner  described,  the 
market  administrator  shall  use  a  price 
determined  by  the  Secretary  to  be  equiv¬ 
alent  to  the  price  which  is  required. 

Application  of  Provisions 
§  968.60  Producer-handlers. 

Sections  968.40  to  968.46,  968.50  to 
968.54,  968.61,  968.62,  968.70,  968.72  and 
968.80  to  968.88  shall  not  apply  to  a 
producer-handler. 

§  968.61  Plants  subject  to  other  Fed¬ 
eral  orders. 

The  provisions  of  this  part  shall  not 
apply  to  a  plant  specified  in  paragraph 

(a)  or  (b)  of  this  section  except  as  fol¬ 
lows:  The  operator  of  such  plant  shall, 
with  respect  to  the  total  receipts  and 
utilization  or  disposition  of  skim  milk 
and  butterfat  at  the  plant,  make  reports 
to  the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  require,  and  allow  veri¬ 
fication  of  such  reports  by  the  market 
administrator. 

(a)  Any  plant  which  would  be  subject 
to  the  classification  and  pricing  provi¬ 
sions  of  another  order  issued  pursuant 
to  the  act  unless  such  plant  qualifies  as 
a  pool  plant  pursuant  to  §  968.10  (a)  or 

(b)  and  the  Secretary  determines  that 
more  Class  I  milk  is  disposed  of  from 
such  plant  to  retail  or  wholesale  outlets 
(except  pool  plants)  in  the  Wichita  mar¬ 
keting  area  than  in  the  marketing  area 
regulated  pursuant  to  such  other  order. 

(b)  Any  plant  which  would  be  subject 
to  the  classification  and  pricing  provi¬ 
sions  of  another  order  issued  pursuant 
to  the  act  unless  such  plant  qualifies  as 
a  pool  plant  pursuant  jto  the  provisions 
of-§  968.10(c). 
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§  968.62  Handler  operating  an  ap* 
proved  plant  which  is  not  a  pool 
plant. 

Each  handler  who  operates  an  ap¬ 
proved  plant  which  is  not  a  pool  plant 
during  a  month,  shall  in  lieu  of  the 
payments  required  pursuant  to  §  968.80 
to  §  968.85,  pay  to  the  market  adminis¬ 
trator,  for  the  producer-settlement  fund, 
on  or  before  the  25th  day  after  the  end 
of  such  month,  the  amount  resulting 
from  the  computation  of  paragraph  (a) 
of  this  section  unless  the  handler  elects 
the  computation  specified  in  paragraph 

(b)  of  this  section. 

(a)  The  product  of  the  quantity  of 
milk  received  by  such  handler  which  was 
(1)  disposed  of  during  the  month  in  the 
marketing  area  on  routes  as  Class  I  milk 
by  the  difference  between  the  applicable 
Class  I  and  the  Class  in  prices  or  (2) 
used  to  produce  cottage  cheese  so  dis¬ 
posed  of  as  Class  n  by  the  difference  be¬ 
tween  the  Class  n  and  Class  in  prices. 

(b)  Any  plus  amount  resulting  from 
the  following  computation:  From  an 
amount  equal  to  the  net  pool  obligation 
which  would  be  computed  pursuant  to 
§  968.70  for  such  handler  for  such  month 
if  such  handler  operated  a  pool  plant 
deduct  the  gross  payments  made  by  such 
handler  to  approved  dairy  farmers  for 
milk  received  during  such  month. 

Determination  of  Uniform  Price  to 
Producers 

§  968.70  Net  pool  obligations  of  han¬ 
dlers. 

The  net  pool  obligation  for  milk  re¬ 
ceived  during  each  month  by  each  han¬ 
dler  shall  be  a  sum  of  money  computed 
as  follows: 

(a)  Multiply  the  pounds  of  milk  in 
each  class  computed  pursuant  to  §  968.46 

(c)  by  the  applicable  respective  class 
prices  and  add  together  the  resulting 
amounts; 

(b)  Add  an  amount  computed  by 
multiplying  the 'pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
8  968.46(a)(7)  and  the  corresponding 
step  of  §  968.46(b)  by  the  applicable 
respective  class  prices; 

(c)  Add  a  reclassification  charge  equal 
to  the  difference  between  the  Class  I  and 
Class  III  prices  or  the  Class  II  and  Class 
in  prices,  respectively,  for  the  current 
month  for  skim  milk  and  butterfat  in 
inventory  which  is  subtracted  from  Class 
I  or  Class  II  pursuant  to  §  968.46(a)  (4) 
and  the  corresponding  step  of  §  968.46(b) 
which  is  not  in  excess  of  the  skim  milk 
and  butterfat  remaining  in  Class  III 
milk  in  the  previous  month  pursuant  to 
§  968.46(a)  (5)  and  the  corresponding 
step  of  §  96C.46(b) ; 

(d)  For  any  other  source  skim  milk 
or  butterfat  subtracted  from  Class  I 
milk  pursuant  to  §  968.46(a)  (2)  and  the 
corresponding  step  of  §  968.46(b)  add  an 
amount  equal  to  the  difference  between 
the  value  of  such  skim  milk  and  butterfat 
at  the  Class  I  price  and  at  the  Class  III 
price  and  for  any  skim  milk  or  butterfat 
so  subtracted  from  Class  II,  add  an 
amount  equal  to  the  difference  in  values 
of  such  skim  milk  and  butterfat  at  the 
Class  n  price  and  the  Class  III  price, 
unless  the  handler  can  prove  to  the  satis¬ 
faction  of  the  market  administrator  that 
such  other  source  skim  milk  and  butter 


fat  was  used  only  to  the  extent  that 
producer  milk  was  not  available  either 
directly  from  producers  or  at  the  plant 
of  another  handler  at  the  applicable 
class  price:  Provided,  That  the  Class  I 
price  specified  above  shall  be  subject  to 
the  location  differential  at  plant  of 
origin  on  other  source  milk  received  in 
the  form  of  fluid  milk  products  but  not 
in  the  form  of  condensed  skim  milk  or 
nonfat  dry  milk. 

§  968.71  Computation  of  uniform  prices 
for  base  milk  and  excess  milk. 

For  each  month,  the  market  adminis¬ 
trator  shall  compute  the  uniform  prices 
per  hundredweight  for  base  milk  and 
excess  milk  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  968.70  for  all 
handlers  who  made  the  reports  pre¬ 
scribed  in  §  968.30  and  who  made  the 
payments  pursuant  to  §§  968.80  and 
968.83  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobligated  cash 
balance  in  the  producer-settlement  fund; 

(c)  Subtract  if  the  average 'butterfat 
content  of  the  milk  included  in  these 
computations  is  greater  than  3.8  per¬ 
cent;  or  add  if  such  average  butterfat 
content  is  less  than  3.8  percent  an 
amount  computed  by  multiplying  the 
amount  by  which  the  average  butterfat 
content  of  such  milk  varies  from  3.8 
percent  by  the  butterfat  differential 
computed  pursuant  to  §  968.81  and  mul¬ 
tiplying  the  resulting  flgure  by  the  total 
hundredweight  of  such  milk; 

(d)  Add  the  total  of  the  values  of  the 
applicable  location  differentials  pursuant 
to  8  968.81(b); 

(e)  Compute  the  total  value  on  a  3.8 
percent  butterfat  basis  of  the  excess  milk 
included  in  these  computations  by  as¬ 
signing  such  milk  in  series  beginning 
with  the  lowest-priced  utilization,  multi¬ 
plying  the  quantity  so  assigned  to  each 
use  classiflcation  by  the  applicable  class 
price,  and  adding  together  the  resulting 
amounts; 

(f)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (e)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  adjust  to  the  nearest  cent. 
The  resulting  flgure  shall  be  the  uniform 
price  for  excess  milk  of  3.8  percent 
butterfat  content  received  from  pro¬ 
ducers; 

(g)  Subtract  the  value  of  excess  milk 
obtained  in  paragraph  (e)  of  this  section 
from  the  value  of  all  milk  obtained  in 
paragraph  (c)  of  this  section  and  adjust 
by  any  amount  involved  in  adjusting  the 
uniform  price  of  excess  milk  to  the 
nearest  cent; 

(h)  Divide  the  amount  obtained  in 
paragraph  (g)  of  this  section  by  the 
total  hundredweight  of  base  milk  in¬ 
cluded  in  these  computations; 

(i)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  amount  com¬ 
puted  pursuant  to  paragraph  (h)  of  this 
section.  The  resulting  figure  shall  be  the 
uniform  price  for  base  milk  of  3.8  percent 
butterfat  content  received  from  pro¬ 
ducers  at  plants  within  the  70-mile  zone. 

§  968.72  Notification  of  handlers. 

On  or  before  the  11th  day  of  each 
month  the  market  administrator  shall 
notify  each  handler  of : 


(a)  The  quantity  and  value  of  his  milk 
in  each  class  computed  pursuant  to 
§§  968.46  and  968.70  and  the  totals  of 
such  quantities  and  values; 

(b)  The  imiform  price  computed  pur¬ 
suant  to  §  968.71; 

(c)  The  amount,  if  any,  due  such  han¬ 
dler  from  the  producer-settlement  fund; 

(d)  The  total  amounts  to  be  paid  by 

such  handler  pursuant  to  §§  968.80  and 
968.83;  and  < 

(e)  The  amount  to  be  paid  by  such 
handler  pursuant  to  §§  968.86  and  968.87. 

Payments 

§  968.80  Time  and  method  of  payment. 

Each  handler  shall  make  payment  as 
follows: 

(a)  On  or  before  the  second  working 
day  following  the  11th  day  after  the 
end  of  the  month  during  which  the  milk 
was  received,  to  each  producer  for  whom 
pasunent  is  not  made  pursuant  to  para¬ 
graph  (c)  of  this  section,  at  not  less  than 
the  applicable  uniform  prices  computed 
pursuant  to  §  968.71  (i)  and  (f)  for  such 
producers’  deliveries  of  base  milk  and 
excess  milk,  respectively,  adjusted  by  the 
butterfat  and  location  differentials  com¬ 
puted  pursuant  to  §  968.81,  and  less  the 
amoimt  of  the  payment  made  pursuant 
to  paragraph  (b)  of  this  section.  If  by 
such  date,  such  handler  has  not  received 
full  payment  pursuant  to  §  968.84  he  may 
reduce  his  total  payments  uniformly  to 
all  producers  by  not  more  than  the 
amoimt  of  the  reduction  in  payment  by 
the  market  administrator.  He  shall, 
however,  complete  such  payments  pur¬ 
suant  to  this  paragraph  not  later  than 
the  date  for  making  such  payments  next 
following  receipt  of  the  balance  from  the 
market  administrator. 

(b)  On  or  before  the  27th  day  of 
each  month,  to  each  producer  (1)  to 
whom  payment  is  not  made  pursuant  to 
paragraph  (c)  of  this  section,  and  (2) 
who  is  still  delivering  Grade  A  milk  to 
such  handler,  an  advance  payment  with 
respect  to  milk  received  from  him  during 
the  first  15  days  of  such  month  com¬ 
puted  at  not  less  than  110  percent  of 
the  Class  in  price  for  3.8  percent  milk 
for  the  preceding  month,  without  deduc¬ 
tion  for  hauling. 

(c)  On  or  before  the  14th  day  after 
the  end  of  each  month  and  on  or  before 
the  24th  day  of  each  month,  in  lieu  of 
payments  pursuant  to  paragraphs  (a) 
and  (b),  respectively,  of  this  section,  to 
a  cooperative  association  which  so  re¬ 
quests,  for  milk  which  it  caused  to  be 
delivered  to  such  handler  from  producers, 
and  for  which  such  association  is  deter¬ 
mined  by  the  market  administrator  to 
be  authorized  to  collect  payment,  an 
amount  equal  to  the  sum  of  the  indi¬ 
vidual  payments  otherwise  payable  to 
such  producers.  Such  payments  due  on 
or  before  the  14th  day  after  the  end  of 
the  month  shall  be  accompanied  by  a 
statement  showing  for  each  producer 
the  items  required  to  be  reported  pur¬ 
suant  to  §  968.31,  and  payments  due  on 
or  before  the  24th  day  of  the  month  shall 
be  accompanied  by  a  statement  of  the 
amount  of  money  for  each  producer. 

(d)  On  or  before  the  10th  day  after 
the  end  of  each  month,  to  each  coopera¬ 
tive  association,  with  respect  to  receipts 
of  milk  for  which  such  cooperative  asso- 
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elation  is  defined  as  the  handler  pur¬ 
suant  to  §968.11  (c)  and  (d),  not  less 
than  the  value  of  such  milk  as  classified 
pursuant  to  §  968.44(a)  at  the  applicable 
respective  class  price(s) . 

§  968.81  Producer  butterfut  and  lora- 
,tion  diffcrentialet. 

(a)  Producer  butterfat  differential. 
In  making  payments  pursuant  to 
§  968.80(a)  the  uniform  prices  per  hun¬ 
dredweight  shall  be  adjusted  for  each 
one-tenth  of  one  percent  that  the  aver¬ 
age  butterfat  content  is  above  or  below 
3.8  percent  by  a  butterfat  differential 
equal  to  the  average  of  the  butterfat  dif¬ 
ferentials  determined  pursuant  to  para¬ 
graphs  (a),  (b),  and  (c)  of  §  968.52, 
weighted  by  the  pounds  of  butterfat  in 
producer  milk  in  each  class,  the  result 
being  rounded  to  the  nearest  tenth  of  a 
cent. 

(b)  Producer  location  differential.  In 
making  payments  to  producers  and  c(x>p- 
erative  associations,  a  handler  may 
deduct  from  the  applicable  uniform 
price  with  respect  to  all  milk  received 
from  producers  at  a  pool  plant  located 
more  than  70  miles,  by  the  shortest 
highway  distance,  as  determined  by  the 
market  administrator,  from  the  court¬ 
house  at  Wichita,  Kansas,  the  same 
amount  per  hundredweight  as  is  appli¬ 
cable  to  the  plant,  pursuant  to  §  968.53. 

§  968.82  Producer-settlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to  §§  968.83, 
968.85,  and  968.62,  and  out  of  which  he 
shall  make  all  payments  to  handlers 
pursuant  to  §§  968.84  and  968.85:  Pro¬ 
vided,  That  the  market  administrator 
shall  offset  any  such  payment  due  to  any 
handler  against  payments  due  from  such 
handler.  Immediately  after  computing 
the  imiform  prices  for  each  month,  the 
market  administrator  shall  compute  the 
amount  by  which  each  handler’s  net  pool 
obligation  is  greater  or  less  than  the  sum 
obtained  by  multiplying  the  hundred¬ 
weight  of  milk  of  producers  by  the  appro¬ 
priate  prices  required  to  be  paid  pro¬ 
ducers  by  handlers  pursuant  to  §  968.80 
and  adding  together  the  resulting 
amounts,  and  shall  enter  such  amount 
on  each  handler’s  accoimt  as  such  han¬ 
dler’s  pool  debit  or  credit,  as  the  case 
may  be,  and  render  such  handler  a 
transcript  of  his  account. 

§  968.83  Payments  to  ,tlie  producer- 
settlement  fund. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  the  market  administrator  for  pay¬ 
ment  to  producers  through  the  producer- 
settlement  fund,  the  amount  by  which 
the  net  pool  obligation  of  such  handler 
is  greater  than  the  sum  required  to  be 
paid  producers  by  such  handler  pur¬ 
suant  to  §  968.80. 

§  968.84  Payments  out  of  the  producer- 
settlement  fund. 

(a)  On  or  before  the  13th  day  after 
the  end  of  each  month,  the  market  ad¬ 
ministrator  shall  pay  to  each  handler  for 
payment  to  producers  the  amount  by 


which  the  sum  required  to  be  paid  pro¬ 
ducers  by  such  handler  pursuant  to 
§  968.80  is  greater  than  the  net  pool 
obligation  of  such  handler. 

(b)  If  the  balance  in  the  producer- 
settlement  fund  is  insufficient  to  make 
all  payments  pursuant  to  this  paragraph, 
the  market  administrator  shall  reduce 
uniformly  such  payments  and  shall  com¬ 
plete  such  payments  as  soon  as  the 
necessary  funds  are  available. 

§  968.85  Adjustment  of  errors  in  pay¬ 
ments. 

(a)  Whenever  verification  by  the 
market  administrator  of  reports  or  pay¬ 
ments  of  any  handler  discloses  error  in 
payments  to  the  producer-settlement 
fund  made  pursuant  to  §  968.83,  the 
market  administrator  shall  promptly  bill 
such  handler  for  any  unpaid  amount 
and  such  handler  shall,  within  5  days 
of  such  billing,  make  payment  to  the 
market  administrator  of  the  amount  so 
billed.  Whenever  verification  discloses 
that  payment  is  due  from  the  market  ad¬ 
ministrator  to  any  handler  pursuant  to 
§  968.84,  the  market  administrator  shall, 
within  5  days  make  pasrment  to  such 
handler.  Whenever  verification  by  the 
market  administrator  of  the  payment  by 
a  handler  to  any  producer  discloses  pay¬ 
ment  to  such  producer  of  an  amount 
which  is  less  than  is  required  by  this 
part,  the  handler  shall  make  up  such 
payment  to  the  producer  not  later  than 
the  time  of  making  payment  to  producers 
next  following  the  disclosure. 

(b)  Whenever  verification  by  the 
market  administrator  of  the  payment 
by  a  handler  to  any  producer  discloses 
that  solely  through  error  in  computation 
payment  to  such  producer  was  in  an 
amount  more  than  was  required  to  be 
paid  pursuant  to  §  968.80,  no  handler 
shall  be  deemed  to  be  in  violation  of 
§  968.80  if  he  reduces  his  payment  to 
such  producer  next  following  discovery 
of  such  error  by  not  more  than  such 
overpayment. 

§  968.86  Marketing  services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler  shall 
deduct  4  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  from  the  payments  made  to 
each  producer  other  than  himself  pur¬ 
suant  to  §  968.80(a)  with  respect  to  all 
milk  of  such  producer  received  by  such 
handler  during  the  month  and  shall  pay 
such  deductions  to  the  market  admin¬ 
istrator  on  or  before  the  12th  day  after 
the  end  of  such  month.  Such  moneys 
shall  be  used  by  the  market  adminis¬ 
trator  to  verify  weights,  samples  and 
tests  of  milk  received  from,  and  to  pro¬ 
vide  market  information  to  such  pro¬ 
ducers.  The  market  administrator  may 
contract  with  a  cooperative  association 
or  cooperative  associations  for  the  fur¬ 
nishing  of  the  whole  or  any  part  of  such 
services. 

(b)  In  the  case  of  producers  for 
whom  a  cooperative  association  is  actu¬ 
ally  performing,  as  determined  by  the 
Secretary,  the  services  set  forth  in  para¬ 
graph  (a)  of  this  section,  each  handler 
shall  make  such  deductions  from  the 
payments  to  be  made  directly  to  pro¬ 
ducers  pursuant  to  §  968.80(a)  as  are 


authorized  by  such  producers,  and,  on 
or  before  the  12th  day  after  the  end 
of  each  month,  pay  over  such  deductions 
to  the  association  of  which  such  pro- 
ducers  are  members.  When  requested 
by  the  cooperative  association  a  state¬ 
ment  shall  be  supplied  the  cooperative 
association  showing  for  each  producer 
for  whom  such  deduction  is  made  the 
amount  of  such  deduction,  the  total  de¬ 
livery  of  milk,  and,  unless  otherwise  pre¬ 
viously  provided,  the  butterfat  test. 

§  968.87  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part  each  handler 

(1)  with  respect  to  all  milk  received  from 
approved  dairy  farmers,  except  that  in 
the  case  of  a  handler  who  elects  to  com¬ 
pute  his  obligation  under  §  968.62(a) 
only  with  respect  to  the  quantity  of  milk 
disposed  of  as  Class  I  or  Class  n  in  the 
marketing  area  and  (2)  with  respect  to 
other  source  milk  allocated  to  Class  I 
or  Class  II  pursuant  to  §  968.46  during 
the  month,  shall  pay  to  the  market  ad¬ 
ministrator,  on  or  before  the  12th  day 
after  the  end  of  such  month,  an  amount 
not  exceeding  4  cents  per  hundredweight, 
which  amount  shall  be  determined  by 
the  market  administrator  subject  to  re¬ 
view  by  the  Secretary.  In  the  case  of 
any  handler  operating  a  nonpool  plant 
which  is  also  subject  to  the  assessment 
of  administrative  expense  imder  another 
order,  the  payments  due  under  this  sec¬ 
tion  shall  be  reduced  by  the  amount  of 
administrative  expense  payments  under 
the  other  order. 

§  968.88  Termination  of  obligation. 

The  provisions  of  this  section  shall 
apply  to  any  obligation  under  this  part 
for  the  payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  receives 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation,  unless 
within  such  two-year  period  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and  pay¬ 
able.  Service  of  such  notice  shall  con¬ 
tain  but  need  not  be  limited  to,  the  fol¬ 
lowing  information: 

(1)  ’The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producers,  the  name  of  such  pro- 
ducer(s)  or  association  of  producers,  or 
if  the  obligation  is  payable  to  the  market 
administrator,  the  account  for  which  it 
is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  adminis¬ 
trator  or  his  representative  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor  may,  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 


Tuesday,  May  5,  1959 


FEDERAL  REGISTER 


3573 


said  two-year  period  with  respect  to  such 
obligation  shall  not  begin  to  run  until 
the  first  day  of  the  calendar  month  fol¬ 
lowing  the  month  during  which  all  such 
books  and  records  pertaining  to  such  ob- 
llcation  are  made  available  to  the  market 
administrator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed. 

Base  Rating 

§  968.90  Determination  of  daily  base. 

(a)  The  daily  average  base  of  each 
producer  who  regularly  delivered  milk 
to  a  handler  for  60  days  or  more  during 
August  through  November  of  the  next 
preceding  calendar  year  shall  be  com¬ 
puted  by  the  market  administrator  by 
dividing  the  total  pounds  of  milk  re¬ 
ceived  by  a  handler  from  such  producer 
during  such  months  by  the  number  of 
days  within  the  period  during  which 
such  producer  made  regular  deliveries 
of  milk  in  such  months,  or  90,  whichever 
is  greater:  Provided,  That  in  the  case  of 
producers  delivering  milk  to  a  pool  plant 
which  was  not  a  pool  plant  during  all  of 
the  preceding  months  of  August  through 
November  a  daily  average  base  for  each 
such  producer  shall  be  computed  pursu¬ 
ant  to  this  paragraph  on  the  basis  of 
his  verifiable  deliveries  of  milk  to  such 
plant  during  the  period  August  through 
November  preceding  the  month  in  which ' 
the  plant  became  a  pool  plant. 

(b)  The  daily  average  base  of  each 
producer  for  whom  no  daily  base  may 
be  established  pursuant  to  paragraph 
(a)  of  this  section  shall  be  computed  by 
the  market  administrator  as  follows: 

(1)  Multiply  such  producer’s  daily 
average  deliveries  of  milk  during  the  cur¬ 
rent  month  by  the  percentage  that  total 
deliveries  of  base  milk  in  the  current 
month  by  producers  for  whom  daily  bases 
are  computed  pursuant  to  paragraph  (a) 
of  this  section  are  to  total  deliveries  of 
milk  in  the  current  month  by  all  pro¬ 
ducers;  and 

(2)  For  the  months  of  January 
through  July  only,  divide  the  result  ob¬ 
tained  in  subparagraph  ( 1 )  of  this  para¬ 
graph  by  2. 

§  968.91  Base  rules. 

(a)  Any  producer  who  ceases  to  de¬ 
liver  milk  to  a  handler  for  a  period  of 
more  than  30  consecutive  days  shall  for¬ 
feit  his  base.  In  the  event  such  producer 
thereafter  commences  to  deliver  milk  to 
a  handler  he  shall  be  allotted  a  daily  base 
computed  in  the  manner  provided  in 
§  968.90(b). 

(b)  A  landlord  who  rents  on  a  share 
basis  shall  be  entitled  to  the  entire  daily 
base  to  the  exclusion  of  the  tenant  if  the 
landlord  owns  the  entire  herd.  A  tenant 
who  rents  on  a  share  basis  shall  be  en¬ 
titled  to  the  entire  daily  base  to  the  ex¬ 
clusion  of  the  landlord,  if  the  tenant 
owns  the  entire  herd.  If  the  cattle  are 
jointly  owned  by  the  tenant  and  land¬ 
lord,  the  daily  base  shall  be  divided  be¬ 


tween  the  joint  owners  according  to 
ownership  of  the  cattle  when  such  share 
basis  is  terminated. 

(c)  A  producer,  whether  landlord  or 
tenant,  may  retain  his  base  when  mov¬ 
ing  his  entire  herd  of  cows  from  one  farm 
to  another:  Provided,  That  at  the  begin¬ 
ning  of  a  tenant  and  landlord  relation¬ 
ship  the  base  of  each  landlord  ahd  tenant 
may  be  combined  and  may  be  divided 
when  such  relationship  is  terminated. 

(d)  Base  may  be  transferred  only 
under  the  following  conditions:  (1)  In 
case  of  the  death  of  a  producer,  his  base 
may  be  transferred  to  a  surviving  mem¬ 
ber  or  members  of  his  family  who  carry 
on  the  dairy  operations,  and  (2)  on  the 
retirement  of  a  producer,  his  base  may 
be  transferred  to  an  immediate  member 
of  his  family  who  carries  on  the  dairy 
operations. 

(e)  The  base  of  two  producers  may  be 
combined  in  the  case  of  forming  a  part¬ 
nership,  or  may  be  divided  in  the  case  of 
the  dissolution  of  a  partnership. 

(f)  For  the  purposes  of  this  section 
and  §  968.90  only,  the  term  “producer” 
shall  include  any  person  who  has  been  a 
producer  as  defined  in  §  968.8  but  who 
has  been  suspended  temporarily  for 
failure  to  produce  milk  in  conformity 
with  the  applicable  health  regulations. 

Effective  Time,  Suspension  or. 

Termination 

§  968.100  Effective  time. 

The  provisions  of  this  part,  or  any 
amendment  to  this  part,  shall  become  ef¬ 
fective  at  such  time  as  the  Secretary  may 
declare  and  shall  continue  in  force  until 
suspended  or  terminated,  pursuant  to 
§  968.101. 

§  968.101  Su$tpension  or  termination. 

Any  or  all  of  the  provisions  of  this 
part,  or  any  amendment  to  this  part,  may 
be  suspended  or  terminated  as  to  any  or 
all  handlers  after  such  reasonable  notice 
as  the  Secretary  shall  give  and  shall,  in 
any  event,  terminate  whenever  the  pro¬ 
visions  of  the  act  cease  to  be  in  effect. 

§  968.102  Continuing  power  and  duty 
of  the  market  administrator. 

(a)  If,  upon  the  suspension  or  termi¬ 
nation  of  any  or  all  provisions  of  this 
part  there  are  any  obligations  arising 
under  this  part  the  final  accrual  or  as¬ 
certainment  of.  which  requires  further 
acts  by  any  handler,  by  the  market  ad¬ 
ministrator,  or  by  any  other  person,  the 
power  and  duty  to  perform  such  further 
acts  shall  continue  notwithstanding  such 
suspension  or  termination:  Provided, 
'That  any  such  acts  required  to  be  per¬ 
formed  by  the  market  administrator 
shall,  if  the  Secretary  so  directs,  be  per¬ 
formed  by  such  other  person,  persons,  or 
agency  as  the  Secretary  may  designate. 

(b)  The  market  administrator  or  such 
other  person  as  the  Secretary  may  desig¬ 
nate,  shall  (1)  continue  in  such  capacity 
until  removed,  (2)  from  time  to  time 
account  for  all  receipts  and  disburse¬ 
ments  and  when  so  directed  by  the  Sec¬ 
retary  deliver  all  funds  on  hand,  together 
with  the  books  and  records  of  the  market 
administrator,  or  such  person,  to  such 
person  as  the  Secretary  shall  direct,  and 

(3)  if  so  directed  by  the  Secretary  exe¬ 


cute  assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
person  full  title  to  all  funds,  property, 
and  claims  vested  in  the  market  admin¬ 
istrator  or  such  person  pursuant  thereto. 

§  968.103  Liquidation  after  suspension 
or  termination. 

Upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part  the 
market  administrator,  or  such  person  as 
the  Secretary  may  designate,  shall,  if  so 
directed  by  the  Secretary,  liquidate  the 
business  of  the  market  administrator’s 
office  and  dispose  of  all  funds  and  prop¬ 
erty  then  in  his  possession  or  under  his 
control,  together  with  claims  for  any 
funds  which  are  unpaid  or  owing  at  the 
time  of  such  suspension  or  termination. 
Any  funds  collected  pursuant  to  the  pro¬ 
visions  of  this  part,  over  and  above  the 
amounts  necessary  to  meet  outstanding 
obligations  and  the  expenses  necessarily 
incurred  by  the  market  administrator  or 
such  person  in  liquidating  such  funds 
shall  be  distributed  to  the  contributing 
handlers  and  producers  in  an  equitable 
manner. 

Miscellaneous  Provisions 
§  968.110  Agents. 

The  Secretary  may  by  designation,  in 
writing  name  any  ofBcer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any  of 
the  provisions  of  this  part. 

§  968.111  Separability  of  provisions. 

If  any  provisions  of  this  part,  or  its 
application  to  any  person  or  circum¬ 
stances  is  held  invalid,  the  application 
of  such  provision  and  of  the  remaining 
provisions  of  this  part,  to  other  persons 
or  circumstances  shall  not  be  affected 
thereby. 

Issued  at  Washington,  D.C.  this  30th 
day  of  April  1959,  to  be  effective  on  and 
after  the  1st  day  of  May  1959. 

Clarence  L.  Miller, 

'  Assistant  Secretary. 

[P.R.  Doc.  59-3792;  Piled,  May  4,  1959; 

8:50  a.m.] 


{Lime  Order  7,  Arndt.  1] 

PART  1001— LIMES  GROWN  IN 
FLORIDA 

Quality  and  Size  Regulation 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  101,  as  amended  (7  CFR  Part 
1001),  regulating  the  handling  of  limes 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  of  the 
Florida  Lime  Administrative  Committee, 
established  under  the  aforesaid  market¬ 
ing  agreement  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  handling  of  limes, 
as  hereinafter  provided,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable,  unnecessary,  and  con- 


S574 


RULES  AND  REGULATIONS 


j  trary  to  the  public  interest  to  give  pre¬ 
liminary  notice,  engage  in  public 
rule-making  procedure,  and  postpone 
the  effective  date  of  this  amendment  un¬ 
til  30  days  after  publication  thereof  in 
the  Federal  RegisTeb  (60  Stat.  237;  5 
U.S.C.  1001  et  seq.)  in  that,  the  time 
’  Intervening  between  the  date  when  in¬ 
formation  upon  which  this  amendment 
is  based  became  available  and  the  time 
when  this  amendment  must  become  ef- 
f ective'in  order  to  effectuate  the  declared 
I  policy  of  the  act  is  insufiScient;  and  this 
•  amendment  relieves  restrictions  on  the 

i  handling  of  limes  grown  in  Florida, 
j  (b)  It  is,  therefore,  ordered  that  the 

i  provisions  of  paragraph  (b)(1)  (iii)  of 

fi  1001.307  (Ume  Order  7,  24  P.R.  3050), 
are  hereby  amended  to  read  as  follows: 

I  (iii)  Any  limes  of  the  group  known  as 

large  fruited  or  Persian  limes  (including 
Tahiti.  Bearss,  and  similar  varieties), 
I  grown  in  the  production  area,  which  are 

>  smaller  than  1%  inches  in  diameter: 

I  Provided,  That  not  to  exceed  10  percent, 
i  by  count,  of  the  limes  in  any  container 

I  may  fail  to  meet  this  requirement. 

(c)  Effective  time.  The  provisions  of 
I  this  amendment  shall  become  effective  at 
'  12:01  a.m.,  e.s.t..  May  6,  1959. 

I  (Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 

I  601-674) 

Dated:  May  4,  1959. 

,  S.  R.  Sinra, 

I  Director,  Fruit  and  Vegetable 

Division,  Agricultural  Mar¬ 
keting  Service. 

!  IP.R.  Doc.  59-3863;  Piled,  May  4,  1959; 

11:58  am.] 


[Lime  Regulation  3.  Arndt.  1] 

PART  1069— LIMES 

Pursuant  to  the  provisions  of  section 
8e  of  the  Agricultural  Marketing  Agree¬ 
ment  Act  of  1937,  as  amended  (7  U.S.C. 
601-674) ,  the  provisions  of  paragraph  (a) 
of  S  1069.3  (Lime  Regulation  No.  3;  24 
P.R.  3051)  are  hereby  amended  to  read 
as  follows: 

(a)  On  and  after  the  effective  time  of 
this  regulation,  the  importation  into  the 
United  States  of  any  lot  of  limes  which 
in  the  aggregate  exceeds  250  pounds,  net 
weight,  is  prohibited  unless: 

(1)  Such  limes  of  the  group  known  as 
true  limes  (also  known  as  Mexican,  West 
Indian,  and  Key  limes  and  by  other 
synonyms)  meet  the  requirements  of  at 
least  the  U.S.  No.  2  grade  for  Persi£Ui 
(Tahiti)  limes,  except  as  to  color; 

(2)  Such  limes  of  the  group  known  as 
large  fruited  or  Persian  limes  (including 
Tahiti,  Bearss,  and  similar  varieties) 
meet  the  requirements  of  at  least  the 
U.S.  Combination,  Mixed  Color  grade; 

(3)  Such  limes  of  the  group  known  as 
lai^e  fruited  or  Persian  limes  (including 
Tahiti,  Bearss,  and  similar  varieties)  are 
of  a  size  not  smaller  than  1%  inches  in 
diameter;  Provided,  That  not  to -exceed 
10  percent,  by  count,  of  the  limes  in  any 
container  may  fail  to  meet  this  require¬ 
ment;  and 

(4)  Each  such  Importation  is  made  in 
conformance  with  the  Cleneral  Regvila- 
tions  (7  CFR  Part  1060)  applicable  to  the 


Importation  of  listed  commodities  and 
the  requirements  of  this  regulation; 
Provided,  That  the  provisions  of  §  1060.4 
(e)  of  the  General  Regulations  shall  not 
apply. 

It  is  hereby  found  that  it  is  impracti¬ 
cable,  unnecessary,  and  contrary  to  the 
public  interest  to  postpone  the  effective 
time  of  this  amendment  beyond  that 
hereinafter  specified  (60  Stat.  237;  5 
U.S.C.  1001  et  seq.)  in  that  (i)  the  re¬ 
quirements  of  this  amended  import  reg¬ 
ulation  are  imposed  pursuant  to  §  8e  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  UJS.C.  601- 
674),  which  makes  such  regulation 
necessary;  (ii)  such  amendment  imposes 
the  same  restrictions  on  imports  of  limes 
as  the  grade,  size,  and  quality  restric¬ 
tions  being  imposed  on  limes  grown  in 
Florida  under  Amendment  1  to  Lime 
Order  7  (§  1001.307;  24  F.R.  3050) ,  issued 
simultaneously  herewith  to  become  ef¬ 
fective  May  6,  1959;  (iii)  compliance 
with  this  amended  import  regulation  will 
not  require  any  special  preparation 
which  cannot  be  completed  by  the  effec¬ 
tive  time  hereof;  and  (iv)  this  amended 
import  regulation  relaxes  restrictions  on 
the  importation  of  limes. 

(Secs.  1-19,  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  May  4,  1959,  to  become  effec¬ 
tive  at  12:01  a.m.,  e.s.t..  May  6,  1959. 

S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

IP.R.  Doc.  59-3864;  PUed,  May  4.  1959; 

11:58  a.m.] 


Title  14— AERONAUTICS  AND 
SPACE 

EDITORIAL  NOTE 

1.  The  heading  of  Title  14  is  changed 
to  read  as  set  forth  above. 

2.  The  present  parts  in  Title  14  (now 
divided  into  two  chapters)  are  reas-- 
signed,  without  change  in  numbers,  in 
three  chapters,  as  follows: 

Chapter  I — Federal  Aviation  Agency 
(Parts  1-199) 

Chapter  n — Civil  Aeronautics  Board 
(Parts  200-399) 

Chapter  m — ^Federal  Aviation  Agency 
(Part  400  et  seq.) 

3.  Chapter  XII — National  Aeronautics 
and  Space  Administration  (Parts  1200- 
1299)  of  Title  32  is  transferred  to  Title  14 
as  Chapter  V,  without  change  in  part 
numbers. 


Chapter  III — Federal  Aviation  Agency 

SUBCHAPTER  C— AIRCRAFT  REGULATIONS 
(Arndt.  17] 

PART  507— AIRWORTHINESS 
DIRECTIVES 

Miscellaneous  Amendments 

Due  to  a  recent  /atal  inflight  failure 
of  Part  No.  3009  of  a  Mooney  M20  air¬ 


plane,  resulting  In  loss  of  its  empennage, 
I  And  that  a  critical  situation  exists  with 
respect  to  this  type  aircraft  requiring 
immediate  inspection  and  modification. 

In  the  interest  of  safety,  compliance 
with  the  notice,  procedures  and  effective 
date  provisions  of  section  4  of  the  Ad¬ 
ministrative  Procedure  Act,  is  imprac¬ 
ticable  and  contrary  to  the  public  inter¬ 
est  and  therefore  is  not  required. 

Accordingly  S  507.10(a)  is  amended  as 
follows: 

69-9-1  Mooney.  Applies  to  all  Mooney 
Model  M20  and  M20A  airplanes.  As  a 
result  of  the  investigation  of  an  Inflight 
failure  Item  (a)  shall  be  accomplished 
prior  to  the  next  flight  and  items  (b) 
through  (g)  shall  be  accomplished 
within  the  next  6  flight  hours  to  detect 
cracks  and  prevent  fallvire  of  empennage 
fuselage  attachment  brackets. 

(a)  Remove  the  empennage  gap  strip  and 
Inspect  the  empennage  to  fuselage  upper 
attachment  brackets  Part  No.  3009  for  cracks 
In  the  radii  area  of  the  brackets  near  the 
attaching  bolts  using  a  10  power  magnifying 
glass.  If  cracked  Items  (b)  through  (g)  must 
be  accomplished. 

(b)  Remove  the  empennage  to  fuselage 
upper  attachment  brackets  Part  No.  3009. 

(c)  Remove  paint  and  Inspect  for  cracks  in 
the  bend  radii  and  In  the  bearing  area  of  the 
bolts  using  a  dye  penetrant  and  a  10  power 
magnifying  glass. 

(d)  Replace  all  cracked  brackets  and  all 
brackets  damaged  by  bolt  head  bearing  In 
radii  area  with  new  brackets  using  Vi  inch 
longer  AN  4-1 6 A  bolts. 

(e)  Install  Vi  toch  by  Vi  Inch  by  3  inch 
1010  cold  rolled  steel  bearing  plates  Part  No. 
3449  in  the  channel  under  the  bolts  heads, 
of  bracket  Part  No.  3009.  Bearing  plates  Part 
No.  3449  may  be  made  using  Part  No.  3009 
as  a  template,  drill  and  deburr  %2  inch  holes 
for  attach  bolts  and  by  filing  Vie  inch  by  45 
degree  chamber  along  edges  to  provide  clear¬ 
ance  at  radius  of  brackets. 

(f)  AU  brackets  found  satisfactory  may  be 
reinstalled  provided  they  are  Installed  with 
AN  4-16A  bolts  and  bearing  plates  Part  No. 
8449. 

(g)  Washers  used  on  airplanes  with  serial 
numbers  1359  and  above  under  the  attaching 
bolt  heads  shall  be  replaced  with  bearing 
plates  Part  No.  3449.  This  amendment  shall 
be  effective  immediately. 

(Sec.  313(a),  601,  72  Stat.  752,  775,  49,  U.S.C. 
1354,  1421) 


Issued  in  Washington,  D.C.,  on  May  1, 
1959. 


James  T.  Pyle, 
Acting  Administrator. 


[P.R.  Doc.  69-3831;  Piled,  May  4,  1959; 
8:51  a.m.] 


Chapter  V — National  Aeronautics 
and  Space  Administration 

PART  1201— PATENTS 

, Subpart  A — Patent  Provisions  for 
Contracts 

Sec, 

1201.100  Scope  of  subpart. 

1201.101  Property  rights  in  Inventions 

made  In  the  perfcH*mance  of 
work  under  NASA  contracts. 

1201.101- 1  General. 

1201.101- 2  Use  of  “Property  Rights  In  In¬ 

ventions"  clause. 

1201.101- 3  Contract  administration 

“Property  Rights  in  Inven¬ 
tions"  clause  (IX-A). 


r 
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laoi  .101-4  Contracts  relating  to  atomic 
energy. 

1201.101- 5  Short  form  “Property  Rights  In 

Inventions"  clause  (IX-A) . 

1201.101- 6  Patent  rights  under  contracts 

tor  personal  services. 

1201.101- 7  Patent  rights  imder  product  Im¬ 

provement  programs  or  Inde¬ 
pendent  research  programs. 

1201.102  Follow-up  of  property  rights  In 

Inventions. 

1201.103  Authorization  and  consent. 

1201.104  Patent  indemnification  of  Gov¬ 

ernment  hy  contractor. 

1201.105  Notice  and  assistance. 

1201.106  Processing  of  infringement 

claims. 

1201.107  Classified  contracts. 

1201.108  Payment  of  royalties. 

1201.109  Effective  date. 

1201.190  Appendix  A — contract  clauses 
prescribed  by  this  subpart. 

Authoritt:  |§  1201.100  to  1201.190  Issued 
‘under  sec.  203,  Pub.  Law  85-568. 

§  1201.100  Scope  of  subpart* 

(a)  This  subpart  prescribes  contract 
clauses  and  instructions  which  define 
and  implement  the  policy  of  the  National 
Aeronautics  and  Space  Administration 
(NASA)  with  respect  to: 

(1)  Inventions  made  in  the  perform¬ 
ance  of  work  under  contract  with  NASA; 

(2)  Patent  infringement  liability  of 
the  United  States  resulting  from  work 
performed  under  contract  with  NASA; 

(3)  Security  requirements  covering 
patent  applications  containing  classified 
subject  matter;  and 

(4)  Patent  royalties  payable  in  con¬ 
nection  with  the  performance  of  con¬ 
tracts  with  NASA. 

(b)  The  policies,  Instructions,  and 
contract  clauses  prescribed  by  this  sub¬ 
part  are  applicable  to  contracts  which 
are  to  be  performed  within  the  United 
States,  its  territories,  its  possessions,  or 
Puerto  Rico.  The  OflBce  of  the  General 
Counsel,  NASA,  should  be  consulted  con¬ 
cerning  the  policies,  instructions,  and 
contract  clauses  to  ^  used  in  contracts 
other  than  those  specified  in  the  preced¬ 
ing  sentence. 

§1201.101  Property  rights  in  inven¬ 
tions  made  in  the  performance  of 
work  under  NASA  contracts. 

§  1201.101-1  General. 

It  is  the  policy  of  the  National  Aero¬ 
nautics  and  Space  Administration,  ex¬ 
cept  as  to  any  invention  made  in  the 
performance  of  any  work  under  any  con¬ 
tract  with  NASA  of  the  type  described 
in  §  1201.101-2,  to  pay  reasonable  com¬ 
pensation  for  the  acquisition  of  rights 
in  any  invention  covered  by  a  valid 
Patent  issuing  thereon  and  enforceable 
against  the  Government.  *Such  rights  in 
“background”  patents  will  not  be  ac¬ 
quired  in  contracts  for  supplies  and 
services  except  by  specific  negotiation  for 
such  rights,  unless  the  patents  and  the 
rights  thereimder  are  listed  and  priced 
as  a  separate  contract  item.  Questions 
of  validity,  enforceability  and  infringe¬ 
ment  of  patents  will  be  determined  by 
the  Office  of  the  General  Counsel,  NASA. 
It  is  also  the  policy  of  NASA  to  refer  to 
the  Inventions  and  Contributions  Board 
for  consideration  for  an  award  each  in¬ 
vention  made  by  an  employee  of  a  NASA 
No.  87 - 3 
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contractor  or  subcontractor  to  which 
NASA  has  acquired  title  and  with  respect 
to  which  an  application  for  patent  by 
NASA  has  been  authorized.  The  Admin¬ 
istrator,  upon  his  own  initiative,  may 
make  monetary  award  on  any  such  in¬ 
vention  in  such  amount  and  upon  such 
terms  as  he  shall  determine  to  be 
warranted.  « 

§  1201.101—2  Use  of  **Property  Rights 
in  Inventions'*  clause. 

(a)  A  “Property  Rights  in  Inventions’* 
clause  shall  be  included  in  every  NASA 
contract  *  or  modification  thereof  which 
entails  technical,  scientific,  or  engineer¬ 
ing  work  of  a  kind  performed  in  a  con¬ 
tract  having  as  one  of  its  purposes  (1) 
the  conduct  of  basic  or  applied  research, 

(2)  the  design  or  development,  or  manu¬ 
facture  for  the  first  time,  of  any  ma¬ 
chine.  article  of.  manufacture,  or  com¬ 
position  of  matter  to  satisfy  NASA’s 
specifications  or  special  requirements, 

(3)  the  development  of  any  process  or 
technique  for  attaining  a  NASA  objec¬ 
tive  not  readily  attainable  through  the 
practice  of  a  previously  developed  proc¬ 
ess  or  technique,  or  (4)  the  testing  or 
experimenting  with  a  machine,  process, 
or  technique  to  determine  whether  the 
same  is  suitable  or  could  be  made  suit¬ 
able  for  a  NASA  objective.  The  price  of 
any  NASA  contract  shall  in  no  event  be 
increased  merely  by  reason  of  the  inclu¬ 
sion  of  a  “Property  Rights  in  Inventions’* 
clause  in  such  contract. 

(b)  The  “Property  Rights  in  Inven¬ 
tions”  clause  (IX-A)*  shall  be  used  in  all 
contracts  for  work  of  the  kind  described 
in  paragraph  (a)  of  this  section,  except 
as  otherwise  provided  in  §§  1201.101-6 
and  1201.101-7. 

§  1201.101—3  Contract  administration 
of  ''Property  Rights  in  Inventions** 
clause  (IX-A). 

Hie  following  paragraphs  of  this  sec¬ 
tion  provide  interpretations  and  pro- 
.cedures  to  be  used  in  the  administration 
of  clause  IX-A. 

(a)  The  term  “invention”  is  defined 
in  clause  IX-A  as  including  a  discovery, 
improvement,  or  innovation,  since  each 
may  include  an  invention  susceptible  of 
protection  imder  the  United  States 
Patent  System.  The  contractor  is  not 
required  to  report  every  trifiing  dis¬ 
covery,  improvement,  or  innovation  that 
may  be  made  imder  a  NASA  contract. 
However,  those  discoveries,  improve¬ 
ments,  and  innovations  which  appear  to 
fall  within  a  statutory  class  of  patent- 
able  subject  matter  (see  35  U.S.C.  101 
or  171)  and  which  have  a  reasonable 
probability  of  being  patentable  are  re¬ 
quired  to  be  reported  under  paragraph 
(b)  of  clause  IX-A.  Any  doubts  re¬ 
specting  patentability  should  be  resolved 
in  favor  of  furnishing  the  report.  It  is 
not  necessary  that  the  contractor  deter- 

*It  is  considered  that  a  contract  made  by 
another  Government  agency  on  behalf  of 
NASA  is  a  “contract  of  the  Administration" 
within  the  meaning  of  subsection  305(a)  of 
Pub.  Law  85-568. 

*  The  “Property  Rights  In  Inventions" 
clause  and  all  other  clauses  referred  to  sub¬ 
sequently  herein  are  set  forth  in  Appendix 
A  (§  1201.190)  and  are  designated  by  num¬ 
bers,  IX-A,  IX-B,  etc. 
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mine  that  the  invention  is  patentable 
prior  to  furnishing  such  report 

(b)  In  complsdng  with  the  obligation 
Imposed  by  paragraph  (b)  of  clause 
IX-A,  the  contractor  may  initially  fur¬ 
nish  to  the  contracting  officer  only  such 
technical  information  as  is  required  for 
the  purpose  of  identifying  the  invention 
and  determining  its  utility  in  the  con¬ 
duct  of  aeronautical  and  space  activities. 
When  requested  by  the  contracting 
officer,  the  contractor  shall  prepare  and 
furnish  such  additional  technical  de¬ 
scriptions  of  the  invention  as  will  be 
adequate  for  ready  transposition  to 
patent  specification  form  and  for  effec¬ 
tive  prosecution  of  a  patent  application. 

(c)  If  the  contractor  desires  to  avail 
itself  of  the  hearing  provided  sub¬ 
section  305(d)  of  Public  Law  85-568 
before  the  Board  of  Patent  Interferences 
with  respect  to  an  invention  made  in  the 
performance  of  work  imder  a  NASA  con¬ 
tract  containing  clause  IX-A,  the  con¬ 
tractor  must  file  a  United  States  patent 
application  for  the  invention  in  accord¬ 
ance  with  procedures  set  forth  in  para¬ 
graphs  (d)  and  (e)  of  such  clause  and 
take  the  other  appropriate  actions 
therein  specified. 

(d)  Contractors  will  be  notified,  by  an 
instrument  in  writing,  within  six  months 
from  the  date  of  receipt  of  written  state¬ 
ments  described  in  paragraph  (d)  (i)  of 
clause  IX-A  and  submitted  purscmnt  to 
provisions  of  paragraphs  (d)  and  (e)  of 
said  clause,  of  the  Administrator’s  de¬ 
termination  as  to  whether  the  invention 
was  made  under  the  circumstances^  set 
forth  in  paragraphs  (1)  and  (2)  of  ^b- 
section  305(a)  of  Public  Law  85-568. 
Where  the  presumption  set  forth  in  par¬ 
agraph  (d)  of  clause  IX-A  takes  effect 
under  any  of  the  conditions  prescribed 
in  paragraphs  (d)  and  (e)  of  said  clause, 
the  contractor  will  be  notified  promptly 
thereafter  by  an  instrument  in  writing 
that  the  Administrator  has  made  the 
determination  that  the  invention  was 
made  under  the  circumstances  set  forth 
in  paragraphs  (l).and  (2)  of  subsection 
305(a)  of  PubUc  Law  85-568.  Where  the 
contractor  has  filed,  or  caused  to  be  filed, 
a  patent  application  in  accordance  with 
the  procedure  set  forth  in  paragraph 

(e)  (V)  of  clause  IX-A  and  the  written 
statement  specified  therein,  the  con¬ 
tractor  will  be  notified  by  an  instrument 
in  writing,  within  90  days  after  receipt 
by  the  Administrator  of  such  written 
statement,  of  the  Administrator’s  deci¬ 
sion  as  to  whether  the  invention  was 
made  under  the  circumstances  of  para¬ 
graphs  (1)  and  (2)  of  subsection  305(a) 
of  Public  Law  85-568,  and.  if  it  was  so 
made,  that  the  Administrator  intends  to 
request  that  the  patent  be  issued  to  him 
on  behalf  of  the  United  States  when  the 
Patent  Office  determines  that  the  inven¬ 
tion  is  patentable. 

§  1201.101—4  Contracts  relating  to 
atomic  energy. 

Paragraph  (1)  of  clause  IX-A  is  in¬ 
cluded  for  the  purpose  of  determining 
the  disposition  of  the  title  to  and  rights 
under  any  application  for  patents  or  any 
patent  that  may  issue  on  any  invention 
made  by  employees  of  the  ccmtractor 
and  relating  to  the  production  or  utiliza¬ 
tion  of  special  nuclear  material  or 
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atomic  energy  within  the  purview  of  the 
Atomic  Energy  Act,  1946  (42  U.S.C.  1801- 
1819)  and  of  1954,  as  amended  (42  U.S.C. 
2011-2296).  This  paragn^  of  clause 
IX-A  will  become  effective  as  a  part  of 
clause  IX-A  only  in  those  contracts 
w'hich  entail  the  performance  of  tech¬ 
nical,  scientific,  or  engineering  work  re¬ 
lating  to  atomic  energy.  It  is  suggested 
that  the  schedule  of  the  contract  recite 
whether  the  contract  calls  for  such  work. 

§  1201.101—5  Short  form  “Properly 
Rights  in  Inventions**  clause. 

The  "Property  Rights  in  Inventions 
(Short  Form)  ”  clause  (IX-B)  is  author¬ 
ized  for  use^in  lieu  of  clause  IX-A  in 
cohtracts  made  with  an  approved  NASA 
contract  form  including  clause  IX-B. 
Such  NASA  forms  using  clause  IX-B  will 
generally  be  limited  to  use  in  contracts 
with  non-profit  organizations  for  basic 
and  applied  research  which  do  not  call 
for  the  delivery  to  the  Government  of 
supplies,  models,  or  prototypes. 

§  1201. l6l— 6  Patent  rights  under  con¬ 
tracts  for  personal  services. 

The  "Property  Rights  in  Inventions” 
clause  (IX-C)  shall  be  used  in  contracts 
entered  into  with  an  individual  for  per¬ 
sonal  services  to  be  performed  by  that 
individual  under  Government  supervi¬ 
sion  and  paid  for  on  a  time  basis. 

§  1201.101—7  Patent  rights  under  prod¬ 
uct  improvement  programs  or  inde¬ 
pendent  research  programs. 

Where  NASA  imder  its  established 
procedures  provides,  as  an  item  in  the 
computation  of  overhead,  financial. sup¬ 
port  to  (a)  a  contractor’s  product  im¬ 
provement  program,  or  (b)  a  contractor’s 
independent  research  program,  the  in¬ 
ventions  resulting  from  such  programs 
are  not  subject  to  the  "Property  Rights 
in  Inventions”  clauses  IX-A,  B,  or  C 
merely  by  virtue  of  the  provisions  of 
such  financial  support.  Clause  IX-D 
may  be  included  in  the  Schedule  of  a 
contract  wherein  NASA  is  providing  such 
support  to  the  contractor’s  product  im¬ 
provement  program  or  independent  re¬ 
search  program. 

§  1201.102  Follow-up  of  property  rights 
rights  in  inventions. 

Appropriate  systems  of  follow-up  in 
connection  with  the  administration  of 
contracts  of  NASA  containing  a  "Prop¬ 
erty  Rights  in  Inventions”  clause  will  be 
maintained  by  the  Office  of  the  General 
Counsel,  NASA,  in  order  that  (a)  inven¬ 
tions  in  which.the  Government  may  have 
an  interest  may  be  properly  identified, 
(b)  suitable  and  necessary  steps  may  be 
taken  to  protect  the  (government’s  in¬ 
terest  in  such  inventions,  and  (c)  formal 
agreements  may  be  obtained  evidencing 
the  Government’s  interest. 

§  1201.103  Authorization  and  consent. 

(a)  Under  28  U.S.C.  1498,  any  suit  for 
infringement  of  a  patent  based  on  the 
manufacture  or  use  of  a  patented  in¬ 
vention  for  the  Government  by  a  con¬ 
tractor  or  by  a  subcontractor  (including 
lower-tier  subcontractors)  can  be  main¬ 
tained  only  against  the  Government  in 
the  Court  of  Claims,  and  not  against  the 
contractor  or  subcontractor,  in  those 


cases  where  the  Government  has  author¬ 
ized  or  consented  to  the  manufacture  or 
use  of  the  patented  invention.  Accord¬ 
ingly,  in  order  that  work  by  a  contractor 
or  subcontractor  imder  a  Gk^vemment 
contract  may  not  be  enjoined  by  reason 
of  patent  infringement,  authorization 
and  consent  shall  be  given  as  herein  pro¬ 
vided.  The  "Authorization  and  Con¬ 
sent”  clause  (IX-E)  may  be  included  in 
any  contract  for  supplies,  including  con- 
stuction  work. 

(b)  Greater  latitude  in  the  use  of  pat¬ 
ented  inventions  is  to  be  allowed  in  a 
contract  for  experimental,  develop¬ 
mental.  or  research  work  than  in  a  con¬ 
tract  for  supplies.  The  "Authorization 
and  Consent”  clause  (IX-F)  shall  be  in¬ 
cluded  in  all  contracts  calling  exclusively 
for  experimental,  developmental,  or  re¬ 
search  work,  except  that  it  need  not  be 
included  in  contracts  made  with  an  ap¬ 
proved  NASA  contract  form  which  omits 
the  clause. 

§  1201.104  Patent  indemnification  of 
Government  By  contractor. 

(a)  NASA’s  mission  is  directed  to  (1)  • 
research  into  the  solution  of  problems  of 
fiight  within  and  outside  the  atmos¬ 
phere,  (2)  the  development,  construction, 
testing,  and  operation  for  reseach  pur¬ 
poses  of  aeronautical  and  space  vehicles, 
and  (3)  such  other  activities  as  may  be 
required  for  the  exploration  of  space. 
Since  a  patent  indemnity  clause  is  not 
appropriate  in  contracts  for  experimen¬ 
tal,  developmental,  or  reseach  work,  such 
a  clause  is  not  included  in  this  regulation. 

(b)  In  cases  where  it  is  known  that  an 
item  being  procured  is  protected  by  a 
United  States  patent  or  patents,  the  in¬ 
clusion  of  a  patent  indemnity  clause  may 
bo  appropriate.  In  such  case,^  where  the 
patent  owner  informs  a  prospective 
bidder  or  otherwise  contends  that  the 
item  being  procured  would  infringe  his 
patent  or  patents,  the  question  of  patent 
indemnification  should  be  referred 
promptly  to  the  Office  of  the  General 
Counsel,  NASA. 

§  1201.105  Notice  and  assistance. 

The  Government  should  be  notified  by 
the  contractor  of  all  claims  of  infringe¬ 
ment  in  connection  with  the  performance 
of  a  contract  which  comes  to  the  con¬ 
tractor’s  attention,  especially  where  the 
Government  has  given  its  authorization 
and  consent  for  the  use  and  manufacture 
in  the  performance  of  the  contract  of  any 
patented  invention  or  where  the  con¬ 
tract  calls  for  the  delivery  to  the  Gov¬ 
ernment  of  supplies,  models,  or  proto¬ 
types.  The  contractor  should  also  assist 
the  Government,  to  the  extent  of  evi¬ 
dence  and  information  in  the  possession 
of  the  contractor,  in  connection  with  any 
suit  against  the  Government,  or  any 
claim  against  the  Government  made  be¬ 
fore  suit  has  been  instituted,  on  account 
of  any  alleged  patent  infringement  aris¬ 
ing  out  of  or  resulting  from  the  perform¬ 
ance  of  the  contract.  Accordingly,  the 
"Notice  and  Assistance  Regarding  Patent 
Infringement”  clause  (EX-G)  shall  be  in¬ 
cluded  in  all  contracts  in  excess  of 
$10,000  for  supplies,  construction,  or  ex¬ 
perimental,  developmental,  or  research 
work,  provided  that  such  clause  need  not 


be  included  in  contracts  made  with  an 
approved  NASA  contract  form  which 
omits  the  clause. 

§  1201.106  Processing  of  infringement 
claims. 

Subsection  203(b)  (3)  of  Public  law 
85-568  authorizes  the  Administrator  “to 
acquire  (by  purchase,  lease,  condemna¬ 
tion,  or  otherwise),  *  *  •  real  or  per¬ 
sonal  property  (including  patents,  or 
any  interest  therein)  as  the  Adminis¬ 
trator  deems  necessary  •  •  *»»  This 
authority  is  applicable  to  the  settlement 
of  infringement  claims  only  in  the  in¬ 
stance  of  a  continuing  or  planned  fu¬ 
ture  infringement.  Where,  however,  a 
claim  is  for  past  infringement  only,  the 
cited  section  of  Public  Law  85-568  does 
not  provide  authority  for  the  settlement 
of  such  claims.  Accordingly,  no  claim 
against  the  Administration  for  past  use. 
or  manufacture  by  or  for  the  Govern¬ 
ment  of  an  invention  covered  by  a  United 
States  patent  will  be  considered  for 
settlement  unless  it  is  determined  that 
the  alleged  infringement  is  continuing 
or  that  future  use  or  manufacture  of 
the  pxatented  invention  is  foreseeable. 
Any  such  claim  should  be  addressed  to 
the  Office  of  the  General  Counsel,  NASA, 
and  furnish  information: 

(a)  Identifying  the  United  States 
patent  or  application  for  United  States 
patent; 

(b)  The  interests  of  the  claimant;  and 

(c)  The  acts  alleged  to  constitute  the 
unlicensed  use  or  manufacture  of  the 
patented  invention. 

The  claimant  should  also  state  that  his 
claim  is  not  based  solely  upon  pest  un¬ 
licensed  use  or  manufacture  of  the  pat¬ 
ented  invention. 

§  1201.107  Classified  contracts. 

Unauthorized  disclosure  of  classified 
subject  matter,  whether  in  patent  ap¬ 
plications  or  resulting  from  an  issuance 
of  a  patent,  may  be  a  violation  of  18 
U.S.C.  791  et  seq.  (Espionage  and  Cen¬ 
sorship)  and  related  statutes  and  may 
be  contrary  to  the  interest  of  national 
security.  Accordingly,  the  "Piling  of 
Patent  Applications”  clause  (IX-H)  shall 
be  included  in  every  classified  contract 
and  in  every  unclassified  contract  which 
covers  or  is  likely  to  cover  classified  sub¬ 
ject  matter. 

§  1201.108  Payment  of  royalties. 

The  Government  has  acquired  license 
and  other  rights  under  a  large  number 
of  inventions  as  the  result  of  Govern¬ 
ment-sponsored  research  and  develop¬ 
ment.  In  order  that  the  Government 
may  determine  whether  the  approval  as 
an  item  of  allowable  cost  of  the  pay¬ 
ment  of  royalties  by  the  contractor 
under  license  agreement  is  consistent 
with  the  rights  which  the  Government 
has  acquired,  these  payments  of  royal¬ 
ties  by  the  contractor  are  allowable 
only  to  the  extent  authorized  by  the 
contracting  officer.  Accordingly,  the 
"Payment  of  Royalties”  clause  (IX-I) 
shall  be  included  in  all  cost  reimburse¬ 
ment  type  contracts  for  services  or 
supplies. 
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1 1201.109  Effective  date. 

The  provisions  of  this  subpart  A  shall 
])e  effective  upon  publication  in  the 
Pkderal  Register. 


§1201.190  Appendix  A— -co-ntract 
clauses  prescribed  by  this  subpart. 


IX-A — ^Prescribed  by  f  1201.101-2 


PROPERTY  RIGHTS  IN  INVENTIONS 


(a)  As  used  In  this  clause: 

(1)  “Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  institution 
or  other  entity; 

(U)  “Made"  or  “making,”  when  used  in  re¬ 
lation  to  any  invention,  means  the  concep- 
tlo  or  first  actual  reduction  to  practice  of 
luch  invention; 

(ill)  “Invention”  Includes  any  Invention, 
jllscovery,  Improvement  or  innovation. 

(b)  This  contract  is  subject  to  the  pro- 
fiaions  of  Section  305  of  the  National  Aero¬ 
nautics  and  Space  Act  of  1958  (Public  Law 
86-668)  (hereinafter  referred  to  as  “the 
Act")  relating  to  property  rights  in  inven¬ 
tions.  The  Contractor  shall  furnish  to  the 
Contracting  Officer  a  written  report  contain¬ 
ing  full  and  complete  technical  information 
concerning  anji^  invention  made  in  the  per¬ 
formance  of  any  work  under  this  contract 
promptly  upon  the  making  of  such  invention. 
The  Contractor  shall  also  furnish  to  the  Con¬ 
tracting  Officer,  promptly  after  the  execution 
of  this  contract,  a  written  report  containing 
full  and  complete  technical  information  con¬ 
cerning  any  invention  made  in  the  perform¬ 
ance  of  any  work  relating  to  the  subject  mat¬ 
ter  of  this  contract  which  was  done  upon  an 
nnderstandlng  in  writing  that  a  contract 
would  be  awarded. 

(c)  In  addition  to  the  report  required  by 
(b)  above,  the  Contractor  shall  make  a  final 
report  prior  to  final  settlement  of  this  con¬ 
tract  listing  all  inventions  reportable  under 
(b)  above,  whether  or  not  included  in  prior 
reports. 

(d)  It  is  hereby  agreed  by  the  parties 
hereto  that  any  invention  made  in  the  per¬ 
formance  of  work  under  this  contract  shall 
be  presumed  to  have  been  made  by  a  person 
described  in  paragraphs  (1)  or  (2)  of  subsec¬ 
tions  305(a)  of  the  Act,  and  under  the  con¬ 
ditions  therein  described,  unless  the  Con¬ 
tractor,  at  the  time  of  fv^nishing  the  report 
of  an  invention  required  by  (b)  above,  does 
one  of  the  following: 

(i)  Submits  to  the  Administrator  a  writ¬ 
ten  statement  setting  forth  details  of  the 
elrciunstances  under  which  such  invention 
was  made  so  as  to  permit  the  Administrator 
to  determine  (A)  whether  the  person  who 
made  the  Invention  was  employed  or  assigned 
to  perform  research,  development  or  explora¬ 
tion  work  and  the  invention  ( 1 )  is  related  to 
the  work  he  was  employed  or  assigned  to  per¬ 
form,  or  (2)  was  within  the  scope  of  his  em¬ 
ployment  duties;  or  (B)  whether  the  inven¬ 
tion  is  related  to  the  contract,  or  to  the  work 
or  duties  which  the  person  who  made  the  in¬ 
vention  was  employed  or  assigned  to  perform, 
and  was  made  during  working  hours  or  with 
a  contribution  by  the  Gkjvernment  of  the  use 
of  Government  facilities,  equipment,  mate¬ 
rials,  allocated  funds.  Information  proprie¬ 
tary  to  the  Government,  or  services  of  Gov- 
amment  employees  during  working  hours;  or 

(li)  Requests  in  writing  an  extension  of 
time,  not  exceeding  3  months,  to  prepare  and 
aubmit  the  written  statement  described  in 
(1)  above;  or 

(ill)  Notifies  the  Administrator  of  its  in¬ 
tention  to  file  a  United  States  patent  appli¬ 
cation  for  such  invention  within  a  period  of 
B  months  from  the  date  of  furnishing  the 
report  of  such  invention  required  by  (b) 
above;  or 

(Iv)  Requests  an  advisory  opinion  con¬ 
cerning  waiver  of  rights  of  the  United  States 
with  respect  to  such  invention. 


(e)  (1)  If  the  Contractor  submits  the  state¬ 
ment  described  in  (d)  (i)  above,  the  Admin¬ 
istrator  will  review  the  information  fur¬ 
nished  by  the  Contractor  and  any  other 
available  information  relating  to  the  cir¬ 
cumstances  surrounding  the  making  of  the 
invention  in  question,  and  will  promptly 
notify  the  Contractor  of  his  decision  as  to 
whether  the  invention  was  made  under  the 
circumstances  set  forth  in  paragraphs  (1) 
and  (2)  of  subsection  305(a)  of  the  Act. 

(il)  If  the  Contractor  requests  an  exten¬ 
sion  of  time  for  submission  of  such  state¬ 
ment  as  provided  in  (d)  (ii)  above,  but  falls 
to  submit  the  statement  within  the  time 
prescribed  therein,  the  presumption  stated 
in  (d)  above  shall  take  effect. 

(ill)  If  the  Contractor  notifies  the  Ad¬ 
ministrator  of  its  intention  to  file  a  patent, 
application  as  provided  in  (d)  (ill)  above,  but 
fails  to  file  the  patent  application  within  the 
8-month  period  prescribed  therein,  the  pre- 
svunption  stated  in  (d)  above  shall  take 
effect. 

(iv)  If  the  Contractor  requests  an  advisory 
opinion  as  provided  in  (d)  (iv)  above,  the 
Contractor  will  be  notified  of  action  thereon 
within  3  months  of  such  request.  If  the  Con¬ 
tractor  considers  that  the  advisory  opinion 
is  unfavorable  to  its  interests  and  desires  to 
take  issue  with  the  presumption  stated  in 
(d)  above,^  shall  either  submit  the  written 
statement  described  in  (d)  (i)  above  within 
3  months  from  the  date  of  mailing  the  ad¬ 
visory  opinion,  or  promptly  notify  the  Ad¬ 
ministrator  of  its  intention  to  file  a  United 
States  patent  application  for  such  Invention 
within  the  remaining  portion  of  the  period 
prescribed  in  (d)  (iii)  above.  If  the  Con¬ 
tractor  falls  either  to  submit  the  statement 
within  3  months  from  the  date  of  mailing 
such  advisory  opinion,  or  to  file  the  patent 
application  before  expiration  of  the  period 
prescribed  in  (d)  (iii)  above,  the  presump¬ 
tion  stated  in  (d)  above  shall  take  effect. 

(V)  If  the  Contractor  files  a  patent  ap¬ 
plication  within  the  period  prescribed  in 
(d)  (iii)  above,  it  shall  file  with  the  Commis¬ 
sioner  of  Patents,  at  the  time  of  filing  the 
application  in  the  Patent  Office,  a  written 
statement  of  the  applicant,  executed  under 
oath,  conforming  to  the  requirements  of 
(d)(i)  above,  and  shall  furnish  to  the  Con¬ 
tracting  Officer  a  copy  of  said  application  and 
of  the  written  statement,  identifying  the 
application  by  serial  number  and  filing  date 
and  the  written  statement  by  the  contract 
number  under  which  the  invention  was 
made.  The  Administrator  will  review  the  in¬ 
formation  furnished  by  the  Contractor  in 
such  written  statement  and  any  other  avail¬ 
able  information  relating  to  the  circum¬ 
stances  surrounding  the  making  of  the  in¬ 
vention  in  question  and  will  promptly  notify 
the  Contractor  of  his  decision  as  to  whether 
the  invention  was  made  under  the  circum¬ 
stances  set  forth  in  paragraphs  (1)  and  (2) 
of  subsection  305(a)  of  the  Act. 

(f)  With  respect  to  any  invention  here¬ 
under  which  becomes  the  exclusive  property 
of  the  United  States,  the  Contractor,  upon 
written  request,  shall 

(i)  Furnish  to  the  Contracting  Officer 
such  additional  technical  details  available  to 
the  Contractor  and  covering  the  invention 
as  are  necessary  for  the  preparation  of  a 
patent  application,  and  convey  or  secure  the 
conveyance  of  the  Contractor’s  entire  right, 
title,  and  interest  in  such  inventions  to  the 
Government  by  delivering  to  the  Contracting 
Officer  such  duly  executed  instruments  of 
assignment  and  application  and  such  other 
papers  as  are  deemed  necessary  to  vest  in  the 
Government  the  Contractor’s  right,  title,  and 
Interest  aforesaid,  and  the  right  to  apply  for 
and  prosecute  patent  applications  covering 
such  Invention  throughout  the  world;  or 

(11)  In  the  event  of  waiver  under  subsec¬ 
tion  305(f)  of  the  Act,  take  suitable  and 
necessary  steps  (as  set  forth  in  (g)  (li)  below 
or  otherwise  provided  in  the  Instrument  of 


waiver)  to  protect  the  Government’s  Interest 
in  any  such  inventions  of  the  Contractor  or 
its  employees  and  to  grant  to  the  Govern¬ 
ment  the  license  right  required  by  subsec¬ 
tion  305(f)  of  the  Act. 

(g)(i)  With  respect  to  inventions  as  to 
which  rights  have  not  been  vested  in  the 
Government  pursuant  to  the  provisions  of 
Section  305  of  the  Act,  and  which  were  con¬ 
ceived  or  first  actually  reduced  to  practice 

(A)  in  the  performance  of  the  experimental, 
developmental,  or  research  work  called  for 
or  required  under  tljis  contract,  or  (B)  in 
the  performance  of  any  exiierimental,  de¬ 
velopmental,  or  research  work  relating  to  the 
subject  matter  of  this  contract  which  was 
done  upon  an  understanding  in  writing  that 
a  contract  would  be  awarded,  the  Contractor 
agrees  to  and  does  hereby  grant  to  the  Gov¬ 
ernment  an  Irrevocable,  nonexclusive,  non- 
transferable,  and  royalty-free  license  to  prac¬ 
tice  and  cause  to  be  practiced,  by  or  for  the 
United  States  Government,  throughout  the 
world,  each  such  invention  in  the  manufac¬ 
ture,  use,  and  disp>osltlon  according  to  law 
of  any  article  or  material,  or  in  the  use  of 
any  method.  No  license  granted  under  this 
paragraph  (g)  shall  convey  any  right  to  the 
Government  to  manufacture,  have  manufac¬ 
tured,  or  use  any  such  invention  for  the  pur¬ 
pose  of  providing  services  or  supplies  to  the 
general  public  in  competition  with  the  Con¬ 
tractor  or  the  Contractor’s*  commercial  li¬ 
censees  in  the  licensed  fields.  ’The  obligation 
of  the  Contractor  contained  in  (i).  (ii)(C), 
and  (li)  (E)  of  this  paragraph  (g)  shall  be 
limited  to  the  extent  of  the  Contractor’s  right 
to  make  the  specified  grants  or  conveyances 
without  incurring  any  obligation  to  pay 
royties  or  other  compensation  to  others  solely 
on  account  of  said  grant.  Any  license 
granted  herein  does  not  imply  the  grant  to 
the  Government  of  license  rights  under  any 
other  invention  not  subject  to  the  licensing 
provisions  hereof,  notwithstanding  that  the 
I»‘actice  of  any  invention  licensed  thereunder 
would  necessarily  require  a  license  under  a 
dcxninating  patent  or  patents. 

(ii)  In  connection  with  any  Invention 
covered  by  (g)  (i)  above,  the  Contractor 
shall  do  the  following: 

(A)  Specify  whether  or  not  a  United 
States  patent  application  claiming  the  in¬ 
vention  has  been  or  will  be  filed  by  or  on  be¬ 
half  of  the  Contractor; 

(B)  If  the  Contractor  specifies  that  a 
United  States  patent  application  claiming 
such  invention  will  be  filed,  the  Contractor 
shall  file  or  cause  to  be  filed  such  applica¬ 
tion  in  due  form  and  time;  however  if  the 
Contractor,  after  having  specified  that  such 
an  application  would  be  filed,  decides  not  to 
file  or  cause  to  be  filed  said  application,  the 
Contractor  shall  so  notify  the  Contracting 
Officer  at  the  earliest  practicable  date  and 
in  any  event  not  later  than  eight  months 
after  first  publication,  public  use,  or  sale; 

(C)  If  the  Contractor  specifies  that  a 
United  States  patent  application  claiming 
such  invention  has  not  been  filed  and  will 
not  be  filed  (or  having  specified  that  such  an 
application  will  be  filed  thereafter  notifies 
the  Contracting  Officer  to  the  contrary),  the 
Contractor  shall: 

(1)  Inform  the  Contracting  Officer  in 
writing  at  the  earliest  practicable  date  of 
any  publication  of  such  invention  made 
by  or  known  to  the  Contractor  or,  where 
applicable,  of  any  contemplated  publication 
by  the  Contractor,  stating  the  date  and 
identity  of  such  publication  or  contemplated 
publication;  and 

(2)  Convey  to  the  Government  the  Con¬ 
tractor’s  entire  right,  title,  and  interest  in 
such  invention  by  delivering  to  the  Con¬ 
tracting  Officer  upon  written  request  such 
duly  executed  instruments  (prepared  by  the 
Government)  of  assignment  and  application 
and  such  other  papers  as  are  deemed  neces¬ 
sary  to  vest  in  the  Government  the  Con¬ 
tractor’s  right,  title,  and  interest  aforesaid. 
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and  the  right  to  apply  for  and  prosecute 
patent  applications  covering  such  invention 
throughout  the  world,  subject,  however,  to 
the  rights  of  the  Contractor  fn  foreign  ap¬ 
plications  as  provided  in  (ill)  below,  and 
subject  further  to  the  reservation  of  a 
nonexclusive  and  royalty-free  license  to 
the  Contractor  (and  to  its  existing  and 
futxire  associated  and  aflUlated  companies,  if 
any,  within  the  corp<xate  structure  of  which 
the  Contractor  is  a  pcuii)  which  license  shall 
be  assignable  to  the  successor  of  that  part  of 
the  Contractor’s  busine^  to  which  such  in¬ 
vention  pertains; 

(D)  The  Contractor  shall  furnish  promptly 
to  the  Contracting  Officer  on  request  an  ir¬ 
revocable  power  of  attorney  to  inspect  and 
make  copies  of  each  United  Statea  patent 
application  filed  by  or  on  behalf  of  the  Con¬ 
tractor  covering  any  such  invention; 

(E)  In  the  event  the  Contractor,  or  those 
oth«r  than  the  Government  deriving  rights 
from  the  Contractor,  elects  not  to  continue 
prosecution  of  any  United  States  patent  ap¬ 
plication  specified  in  (B)  above,  filed  by  or 
on  behalf  of  the  Contractor,  the  Contractor 
shall  so  notify  the  Contracting  Officer  not 
less  than  sixty  days  before  the  expiration  of 
the  respopse  period  and.  upon  written  re¬ 
quest,  deliver  to  the  Contracting  Officer  such 
duly  executed  instruments  (prepared  by  the 
Government)  as  are  deemed  necessary  to 
vest  in  the  Government  the  Contractor’s  en¬ 
tire  right,  title,  and  interest  in  such  inven¬ 
tion  and  the  application,  subject  to  the  reser¬ 
vation  as  specified  in  (C)  above;  and 

(F)  The,  Contractor  shall  deliver  to  the 
Contracting  Officer  duly  executed  instru¬ 
ments  fully  confirmatory  of  any  license  rights 
herein  agreed  to  be  granted  to  the 
Government. 

(ill)  ’The  Contractor,  or  those  other  than 
the  Government  deriving  rights  from  the 
Contr8M;tor,  shall,  as  between  the  parties 
hereto,  have  the  exclusive  right  to  file  appli¬ 
cations  on  inventions  covered  in  (g)  (i)  above 
in  each  foreign  country  within ; 

(A)  Nine  months  from  the  date  a  corre¬ 
sponding  United  States  application  is  filed; 

(B)  Six  months  from  the  date  permission 
is  granted  to  file  foreign  applications  where 
such  filing  had  been  prohibited  for  security 
reasons;  or 

(C)  Such  longer  period  as  may  be  ap¬ 
proved  by  the  Contracting  Officer. 

’The  Contractor  shall,  upon  written  request  of 
the  Contracting  Officer,  convey  to  the  Gov¬ 
ernment  the  Contractor’s  entire  right,  title, 
and  interest  in  each  such  invention  in  each 
foreign  country  in  which  an  application  has 
not  been  filed  within  the  time  above  speci¬ 
fied.  subject  to  the  reservation  of  a  fion- 
exclusive  and  royalty-free  license  to  the  Con¬ 
tractor  together  with  the  right  of  the  Con¬ 
tractor  to  grant  sublicenses,  which  license 
and  right  shall  be  assignable  to  the  successor 
of  that  part  of  the  Contractor’s  business  to 
which  the  invention  pertains. 

(h)  (i)  In  each  subcontract  hereunder 
which,  pursuant  to  specifications  or  special 
requirements,  has  as  one  of  its  purposes  the 
performance  of  technical,  scientific,  or  engi¬ 
neering  work  of  the  kind  descrlb^  below, 
the  Contractor  shall  include,  at  no  increase 
in  the  cost  or  price  of  the  subcontract  or  of 
this  contract  by  reason  of  such  inclusion, 
provisions  which  follow  substantially  (a) 
through  (g)  of  this  clause.  The  kinds  of 
work  referred  to  above  are: 

(A)  The  conduct  of  basic  or  applied 
research; 

(B)  The  design  or  development,  or  the 
manufacture  for  the  first  time,  of  any  ma¬ 
chine,  article  of  manufacture,  or  composition 
of  matter  to  satisfy  NASA’s  specifications  or 
special  requirements; 

(C)  The  development  of  any  process  or 
technique  for  attaining  a  NASA  objective  not 
readily  attainable  through  the  practice  of  a 
previously  developed  process  or  technique; 
or 


(D)  The  testing  or  experimenting  with 
any  machine,  article  of  manufactvire,  com¬ 
position  of  matter,  process,  or  technique  to 
determine  whether  the  same  is  suitable  or 
could  be  made  suitable  for  a  NASA  objective. 

In  the  event  of  refusal  by  a  subcontractor 
to  accept  such  provisions,  the  Contractor 
shall  notify  the  Contracting  Officer  tind  shall 
not  execute  the  subcontract  in  question 
until  provisions  have  been  negotiated  with 
such  subcontractor  which,  as  determined  by 
the  Contracting  Officer  in  writing,  meet  the 
requirements  of  the  Act  and  are  otherwise 
acceptable. 

(11)  The  (Contractor  is  not  required,  when 
contracting  with  a  subcontractor,  to  obtain 
on  behalf  of  the  Government  any  rights  in 
the  inventions  covered  in  (g)  (i)  above  other 
than  as  specifically  provided  in  (g)  above. 
However,  the  (Contractor  is  not  precluded 
from  contracting  with  a  subcontractor,  for 
the  Contractor’s  own  benefit,  for  rights  in 
inventions  covered  in  (g)(i)  above,  but  any 
cost  so  incurred  shall  not  be  considered  as 
an  allowable  charge  or  cost  under  this 
contract. 

(1)  The  Contractor  shall,  at  the  earliest 
practicable  date,  notify  the  Contracting  Of¬ 
ficer  in  writing  of  any  subcontract  here¬ 
under  which  contains  the  provisions  re¬ 
quired  by  (b)  above  and  shall  also  notify 
the  Contracting  Officer  when  smhi  subcon¬ 
tract  is  completed.  It  is  understood  that  the 
purpose  of  the  notice  required  by  this  para¬ 
graph  is  to  permit  the  Government  to  enforce 
Its  rights  under  the  Act.  'The  Contractor 
shall  not  be  obligated  to  enforce  the  agree¬ 
ments  of  any  subcontractor  hereunder  relat¬ 
ing  to  any  invention,  discovery,  improvement, 
or  innovation  which  may  be  made  in  the 
performance  of  any  subcontract  work. 

(j)  When  the  Contractor  shows  that  it  has 
been  delayed  in  the  performance  of  this  con¬ 
tract  by  reason  of  the  Contractor’s  inability 
to  obtain,  in  accordance  with  the  require¬ 
ments  of  (h)  above,  the  prescribed  or  other 
authorized  patent  clause  from  a  qualified 
subcontractor  for  any  item  or  service  required 
under  this  contract  for  which  the  Contractor 
Itself  does  not  have  available  facilities  or 
qualified  personnel,  the  Contractor’s  delivery 
dates  shall  be  extended  for  a  period  of  time 
equal  to  the  duration  of  such  delay.  Upon 
request  of  the  Contractor,  the  CTontracting 
Officer  shall  determine  to  what  extent,  if  any, 
an  additional  extension  of  the  delivery  dates 
and  increase  in  contract  prices  based  upon 
additional  costs  incurred  by  such  delay  are 
proper  under  the  circumstances;  and  the 
contract  shall  be  modified  accordingly. 

(k)  If  the  Contractor  fails  to  comply  wi^ 
the  reporting  requirements  cf  (b)  and  (c) 
above,  there  shall  be  withheld  from  pay¬ 
ment,  until  the  Contractor  shall  have  cor¬ 
rected  such  failiures,  either  ten  percent 
(10%)  of  the  amount  of  this  contract,  as 
from  time  to  time  amended,  or  five  thou¬ 
sand  dollars  ($5,0(X))  whichever  is  less.  After 
payment  of  eighty-five  percent  (85%)  of  the 
amount  of  this  contract,  as  from  time  to  time 
amended,  payment  shall  be  withheld  until 
a  reserve  of  either  ten  percent  (10%)  of  such 
amount,  or  five  thousand  dollars  ($5,000), 
whichever  is  less,  shall  have  been  set  aside, 
such  reserve  or  balance  to  be  retained  until 
the  Contractor  shall  have  furnished  to  the 
Contracting  Officer  a  statement  that  the  re¬ 
porting  requirements  of  (b)  and  (c)  above 
have  been  complied  with.  No  amount  shall 
be  withheld  under  this  paragraph  (k)  when 
the  amount  specified  by  this  paragraph  (k) 
is  being  withheld  under  other  provisions  of 
this  contract.  The  withholding  of  any 
amount  or  subsequent  payment  thereof  to 
the  Contractor  shall  not  be  construed  as  a 
waiver  of  any  rights  accruing  to  the  Gov¬ 
ernment  under  this  contract.  This  para¬ 
graph  (k)  shall  not  be  construed  as  requiring 
the  Contractor  to  withhold  any  amounts 
from  a  subcontractor  to  enforce  compliance 
with  the  patent  provisions  of  a  subcontract. 


(1)  The  i»x)vlslon8  of  this  paragraph  (i) 
shall  be  applicable  only  if  the  technical, 
scientific,  or  engineering  work  to  be  pw- 
formed  hereunder  relates  to  atomic  energy. 

(I)  With  respect  to  any  invention  as 
herein  defined,  made  by  employees  of  the 
contractor  and  relating  to  the  production  or 
utilization  of  special  nuclear  material  or 
atomic  energ;y  within  the  purview  of  the 
Atomic  Energy  Acts  of  1946  (42  U.S.C.  1801- 
19)  and  of  1954,  as  amended  (42  U.S.C. 
2011-2296),  the  Contractor  agrees 

(A)  The  Aitoinistrator  shall,  in  the  exer¬ 
cise  of  his  dircretion  and  judgment,  furnish 
to  the  United  States  Atomic  Energy  Com¬ 
mission  (hereinafter  in  this  paragraph  (i) 
referred  to  as  the  “(Commission”)  complete 
information  regarding  any  such  invention 
that  the  Administrator  believes  to  relate  to 
the  production  or  utilization  of  special 
nuclear  material  or  atomic  energy; 

(B)  As  to  those  inventions  upon  which 
said  Information  is  furnished  by  the  Admin- 
Istrator  to  the  Commission,  and  as  to  which 
rights  have  not  been  vested  in  the  Govern¬ 
ment  pursuant  to  the  provisions  of  subsec¬ 
tion  305(a)  of  the  Act,  the  Commission 
shall  have  the  sole  and  conclusive  power  to 
determine  whether  and  where  a  patent  ap¬ 
plication  shall  be  filed,  and  to  determine 
the  disposition  of  title  to  and  rights  under 
any  such  application  or  any  patent  that  may 
Issue  thereon; 

(C)  To  obtain  the  execution  and  delivery 
through  the  Contracting  Officer  to  the  Com¬ 
mission  of  documents  relating  to  each  such 
Invention  and  to  do  all  things  necessary  at 
proper  to  carry  out  any  determination  of 
the  Commission  made  under  (B)  above; 

(D)  Unless  otherwise'  authorized  in  writ-  . 
Ing  by  the  Commission  through  the  Con¬ 
tracting  Officer,  to  obtain  patent  agreements 
from  all  such  employees  to  effectuate  the 
purpose  of  this  program;  and 

(E)  Unless  otherwise  authorized  In  writ¬ 
ing  by  the  Commission  to  the  Contracting 
Officer,  to  insert  this  paragraph  (1)  in  all 
subcontracts. 

(II)  No  claim  for  a  p>9cuniary  award  or 
compensation  under  the  provisions  of  tbs 
Atomic  Energy  Acts  of  1946  and  of  1954  shall 
be  asserted  by  the  Contractor  or  its 
employees  with  respect  to  any  invention 
covered  by  this  paragraph  (1). 

IX-B — Prescribed  bt  §  1201.101-5 

PROPERTY  RIGHTS  IN  INVENTIONS  (SHORT  FORM) 

This  contract  and  all  subcontracts  here¬ 
under  are  subject  to  Section  305  of  the  Na¬ 
tional  Aeronautics  and  Space  Act  of  1958 
relating  to  property  rights  in  inventions. 
The  term  invention  includes  any  invention, 
discovery.  Improvement  or  innovation.  The 
Contractor  shall  furnish  to  the  Contracting 
Officer  a  written  report  containing  full  and 
complete  technical  information  concerning 
any  invention  made  in  the  performance  of 
any  work  under  this  contract  promptly  upon 
the  making  of  such  invention  and  shall  re¬ 
quire  all  subcontractors  so  to  do.  The  Con¬ 
tractor  agrees  to  furnish  such  additional 
factual  Information  required  by  NASA  con¬ 
cerning  the  circumstances  under  which  suck 
invention  was  made,  and  to  take  such  further 
steps  as  are  necessary  to  enable  the  Admin¬ 
istrator,  NASA,  to  file  patent  applications  on 
any  such  Inventions.  Prior  to  completion  of 
this  contract,  the  Ck}ntractor  shall  furnish 
to  NASA  a  report  as  to  whether  or  not  any 
Inventions  of  the  type  referred  to  herein  have 
been  made  in  the  performance  of  work  under 
this  contract. 

IX-C — Prescribed  by  §  1201.101-6 

PROPERTY  RIGHTS  IN  INVENTIONS  (PERSONAL 
SERVICE  CONTRACTS) 

(a)  This  contract  is  subject  to  section  305 
of  the  National  Aeronautics  and  Space  Act 
of  1958  relating  to  projierty  rights  in  inven¬ 
tions.  ’The  term  Invention  includes  any  in¬ 
vention.  discovery.  Improvement  or  innova- 
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tion.  'Hie  Contractor  shall  fiimlsh  to  the 
Contracting  Officer  a  written  report  contain¬ 
ing  full  and  complete  technical  information 
concerning  any  invention  made  in  the  per¬ 
formance  of  any  work  under  this  contract 
promptly  upon  the  making  of  such  inven¬ 
tion.  The  Contractor  agrees  to  furnish  such 
additional  factual  information  required  by 
HASA  concerning  the  circumstances  under 
which  such  invention  was  made,  and  to  take 
such  further  steps  as  are  necessary  to  enable 
the  Administrator.  NASA,  to  file  patent  ap¬ 
plications  on  any  such  inventions.  Prior  to 
completion  of  this  contract,  the  Contractor 
ihall  furnish  to  NASA  a  report  as  to  whether 
or  not  any  inventions  of  the  type  referred 
to  herein  have  been  made  in  the  performance 
of  work  under  this  contract. 

(b)  With  respect  to  any  Invention  re¬ 
ported  or  required  to  be  reported  under  (a) 
tbove  as  to  which  rights  have  not  been 
Tested  in  the  Government  pursuant  to  pro- 
Tislons  of  section  305  of  the  NASA  Act  of 
1958,  the  Contractor  agrees  to  be  bound  by 
111  provisions  of  Executive  Order  10096,  dated 
January  23, 1950,  and  any  orders,  rules,  regu¬ 
lations,  or  the  like  issued  thereunder. 

IX-D — ^Prescribed  bt  §  1201.101-7 

CONTRACTORS  INDEPENDENT  RESEARCH  PROGRAMS 

Any  invention  made  in  the  performance 
of  any  work  by  the  Contractor  under  the 
Contractor's  own  product  improvement  pro- 
.gram  or  the  Contractor’s  independent  re¬ 
search  program,  even  though  supported  by 
an  allowance  of  costs  for  such  program  as  a 
part  of  the  overhead  costs  hereof,  will  not 
be  subject  to  the  “Property  Rights  in  Inven¬ 
tions’'  clause  of  this  contract  unless  said 
work  is  identified  in  writing  as  being  required 
In  the  performance  of  this  contract. 

IX-E — Prescribed  bt  §  1201.103(a) 

AUTHORIZATION  AND  CONSENT 

The  Government  hereby  gives  its  authorl- 
lation  and  consent  (without  prejudice  to  its 
rights  of  indemnification,  if  such  rights  are 
provided  for  in  this  contract)  for  all  use  and 
manufacture,  in  the  performance  of  this 
contract  or  any  part  hereof  or  any  amend¬ 
ment  hereto  or  any  subcontract  hereunder 
(including  any  lower-tier  subcontract),  of 
any  patented  invention  (1)  embodied  in  the 
structure  or  composition  of  any  article  the 
delivery  of  which  is  accepted  by  the  Govern¬ 
ment  under  this  contract,  or  (ii)  utilized  in 
the  machinery,  tools,  or  methods  the  use  of 
which  necessarily  results  from  compliance  by 
the  Contractor  or  the  using  subcontractor 
with  (a)  specifications  or  written  provisions 
now  or  hereafter  forming  a  part  of  this  con¬ 
tract,  or  (b)  specific  written  instructions 
given  by  the  Contracting  Officer  directing  the 
manner  of  performance.  The  Contractor’s 
entire  liability  to  the  Government  for  patent 
infringement  shall  be  determined  solely  by 
the  provisions  of  the  indemnity  clause.  If 
any,  included  in  the  contract,  and  the  Gov¬ 
ernment  assumes  liability  tor  all  other 
Infringement  to  the  extent  of  the  authoriza¬ 
tion  and  consent  hereinabove  granted. 

IX-F — Prescribed  bt  §  1201.103(b) 

AUTHORIZATION  AND  CONSENT 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  for  all  use  and  manufac¬ 
ture  of  any  patented  invention  in  the  per¬ 
formance  of  this  contract  or  any  part  hereof 
or  any  amendment  hereto  or  any  subcontract 
hereunder  (including  any  lower-tier  sub¬ 
contract). 

IX-Q — ^Prescribed  bt  S  1201.106 

Notice  and  assistance  regarding  patent 
infringement 

The  provisions  of  this  clause  shall  be  appli¬ 
cable  only  If  the  amoimt  of  this  contract 
exceeds  $10,000. 


FEDERAL  REGISTER 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  In  reason¬ 
able  written  detail,  each  notice  or  claim  of 
patent  infringement  based  on  the  perform¬ 
ance  of  this  contract  of  which  the  Contrac¬ 
tor  has  knowledge. 

'  (b)  In  the  event  of  any  suit  against  the 
Government,  or  any  claim  against  the  Gov¬ 
ernment  made  before  suit  has  been  insti¬ 
tuted.  on  account  of  any  allegefl  patent 
infringement  arising  out  of  the  performance 
of  this  contract  or  out  of  the  use  of  any 
supplies  furnished  or  work  or  services  per¬ 
formed  hereunder,  the  Contractor  shall  fur¬ 
nish  to  the  Government,  upon  request,  all 
evidence  and  information  In  possession  of 
the  Contractor  pertaining  to  such  suit  or 
claim.  Such  evidence  and  Information  shall 
be  furnished  at  the  expense  of  the  Govern¬ 
ment  except  in  those  cases  in  which  the  Con¬ 
tractor  has  agreed  to  indemnify  the  Govern¬ 
ment  ag^nst  the  claim  being  asserted. 

IX-H — Prescribeo  bt  S  1201.107 

FILING  or  patent  APPLICATIONS 

(a)  Before  filing  or  causing  to  be  filed  a 
patent  application  disclosing  any  subject 
matter  of  this  contract,  which  subject  matter 
is  classified  “Secret”  or  higher,  the  Con¬ 
tractor  shall,  citing  the  thirty  (30)  day 
provision  below,  transmit  the  proposed  appli¬ 
cation  to  the  Contracting  Officer  for  deter¬ 
mination  whether,  for  reasons  of  national 
security,  such  application  should  be  placed 
under  an  order  of  secrecy  or  sealed  in 
accordance  with  the  provisions  of  35  U.S. 
Code  181-188  or  the  issuance  of  a  patent 
should  be  otherwise  delayed  under  pertinent 
statutes  or  regulations;  and  the  Contractor 
shall  observe  any  instructions  of  the  Con¬ 
tracting  Officer  with  respect  to  the  manner 
of  delivery  of  the  patent  application  to  the 
U.S.  Patent  Office  for  filing,  but  the  Con¬ 
tractor  shall  not  be  denied  the  right  to  file 
such  patent  application.  If  the  Contracting 
Officer  shall  not  have  given  any  such  instruc¬ 
tions  within  thirty  (30)  days  from  the  date 
of  mailing  or  other  transmittal  of  the  pro¬ 
posed  application,  the  Contractor  may  file 
the  application. 

(b)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  at  the  time  of  or  prior 
to  the  time  when  the  Contractor  files  or 
causes  to  be  filed  a  patent  application  dis¬ 
closing  any  subject  matter  of  this  contract, 
which  subject  matter  is  classified  “Con¬ 
fidential,”  a  copy  of  such  application  for 
determination  whether,  for  reasons  of  na¬ 
tional  security,  such  application  should  be 
placed  tmder  an  order  of  secrecy  or  the 
issuance  of  a  patent  should  be  other¬ 
wise  delayed  under  pertinent  statutes  or 
regulations. 

(c)  In  filing  any  patent  application 
coming  within  the  scoi^  of  this  clause,  the 
Contractor  shall  observe  all  applicable  se¬ 
curity  regulations  covering  the  transmission 
of  classified  subject  matter. 

IX-I — Prescribed  bt  S  1201.108 

PATMENT  OF  ROTALTIES 

Payment  by  the  Contractor  of  any  sum 
for  royalties  or  patent  rights  not  included 
in  the  ordinary  purchase  price  of  standard 
commercial  supplies  shall  not  constitute 
Items  of  allowable  cost  hereunder,  unless 
and  until  approved  by  the  Contracting 
Officer.  Reimbursement  to  the  Contractor 
on  accoxmt  of  any  such  payments  shall  not 
be  construed  as  an  admission  by  the  Gov¬ 
ernment  of  the  enforceability,  validity  or 
scope  of,  or  title  to  any  of  the  patents  in¬ 
volved,  nor  shall  any  such  reimbursement 
constitute  a  waiver  of  any  rights  or  defenses 
respecting  such  patents. 

T.  Keith  Glennan, 
Administrator. 

(PJl.  Doc.  59-3755;  Piled.  May  4,  1969; 

8:45  a.m.l 


Title  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

*  (Docket  7297] 

FART  13— DIGEST  OF  CEASE  AND 
DESIST  ORDERS 

Keystone  Wire  Cloth  Co.  et  al. 

Subpart — Discriminating  in  price  un¬ 
der  section  2,  Clayton  Act,  as  amended — 
Payment  or  acceptance  of  commission, 
brokerage,  or  other  compensation  under 
2(c) :  §  13.800  Buyers'  agents. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  2,  38  Stat.  730,  as  amended; 
15  UB.C.  13)  [Cease  and  desist  order.  Key¬ 
stone  Wire  Cloth  Company  (Hanover,  Pa.) 
et  al..  Docket  7297,  April  9, 1969] 

In  the  Matter  of  Keystone  Wire  Cloth 
Company,  a  Corporation,  Sherwatt 
Equipment  &  Manufacturing  Com¬ 
pany,  Inc.,  a  Corporation;  and  Arthur 
Watts,  Individually  and  as  an  Officer 
of  Sherwatt  Equipment  &  Manufac¬ 
turing  Co. 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  manufacturer  of 
wire  cloth,  with  principal  place  of  busi¬ 
ness  in  Hanover,  Pa.,  with  violating  sec¬ 
tion  2(c)  of  the  Clayton  Act  by  paying 
commissions  on  sales  to  the  broker  who 
was  president  and  treasurer  of  the  cor¬ 
porate  buyer  and,  with  those  related  to 
him,  owned  more  than  99  percent  of  its 
common  stock;  and  charging  said  buyer 
and  said  broker  president  with  accepting 
such  illegsd  commissions. 

After  acceptance  of  an  agreement  pro¬ 
viding  for  entry  of  a  consent  order,  the 
hearing  examiner  made  his  initial  de¬ 
cision  and  order  to  cease  and  deisist 
which  became  on  April  9  the  decision  of 
the  Commission. 

The  order  to  cease  and  desist  is  as  fol¬ 
lows: 

It  is  ordered.  That  respondent  Key¬ 
stone  Wire  Cloth  Company,  a  corpora¬ 
tion,  and  its  ofBcers,  directors,  repre¬ 
sentatives,  agents  or  employees,  directly 
or  indirectly,  or  through  any  corporate 
or  other  device,  in  connection  with  the 
sale  of  wire  cloth  in  commerce,  as  “com¬ 
merce"  is  defined  in  the  Clasrton  Act,  do 
forthwith  cease  and  desist  from:  Pay¬ 
ing,  granting,  or  allowing,  directly  or  in¬ 
directly,  to  any  buyer,  or  to  anyone  act¬ 
ing  for  or  in  behalf  of,  or  who  is  subject 
to  the  direct  or  indirect  control  of,  such 
buyer,  anything  of  value  as  a  commis¬ 
sion.  brokerage,  or  other  compensation, 
or  any  allowance  or  discoimt  in  lieu 
thereof,  upon  or  in  connection  with  any 
sale  of  its  wire  cloth  to  such  buyer. 

It  is  further  ordered.  That  the  re¬ 
spondent  Sherwatt  Equipment  &  Manu¬ 
facturing  Company,  Inc.,  a  corporation, 
and  its  ofiBcers,  and  Arthur  Watts,  indi¬ 
vidually  and  as  an  ofBcer  of  said  corpo¬ 
ration,  and  respondents’  agents,  repre¬ 
sentatives,  and  employees,  directly  or 
indirectly,  or  through  any  corporate  or 
other  device,  in  connection  with  the  pur¬ 
chase  or  sale  of  wire  cloth  in  commerce, 
as  “commerce”  is  defined  in  the  Clayton 
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Act.  do  forthwith  cease  and  desist  from: 
Receiving  or  accepting,  directly  or  in¬ 
directly.  from  any  seller  anything  of 
value  as  a  commission,  brokerage  or  other 
compensation,  or  any  allowance  or  dis¬ 
count  in  lieu  thereof,  upon  or  in  con¬ 
nection  with  any  purchase  of  wire  cloth 
by  or  for  the  account  of  respondent 
Sherwatt  Equipment  &  Manufacturing 
Company.  Inc.,  or  upon  any  other  pur¬ 
chase  or  sale  where  either  respondents 
Sherwatt  Equipment  &  Manufacturing 
Company.  Inc.,  or  Arthur  Watts,  or  both, 
are  the  agents,  representatives,  or  other 
intermediaries  acting  for  or  in  behalf  of. 
or  subject  to  the  direct  or  indirect  con¬ 
trol  of.  the  buyer. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

Jt  is  ordered.  That  the  respondents 
herein  shall,  within  sixty  (60)  days  after 
service  upon  them  of  this  order,  file  with 
the  Commission  a  report  in  writing  set¬ 
ting  forth  in  detail  the  manner  and  form 
in  which  they  have  complied  with  the 
order  to  cease  and  desist. 

Issued:  April  9.  1959. 

By  the  Commission. 

[seal]  Robert  M.  Parrish. 

Secretary. 

[F.R.  Doc.  59-g760;  Piled,  May  4,  1959; 

8:45  a.m.l 


(Docket  7321] 

PART  13— DIGEST  OF  CEASE  AND 
DESIST  ORDERS 

Eiler*s  Furs 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.155  Prices:  Percentage 
savings.  Subpart — Invoicing  products 
falsely:  §  13.1108  '  Invoicing  products 
falsely:  Pur  Products  Labeling  Act.  Sub- 
part  —  Misbranding  or  mislabeling: 
§  13.1212  Formal  regulatory  and  statu¬ 
tory  requirements:  Fur- Products  Label¬ 
ing  Act.  Sul^iart — Neglecting,  unfairly 
or  deceptively,  to  make  material  disclo¬ 
sure:  S  13.1845  Composition:  Pur  Prod¬ 
ucts  Labeling  Act;  §  13.1852  Formal  reg¬ 
ulatory  and  statutory  requirements:  Pur 
Products  Labeling  Act;  §  13.1900  Source 
or  origin:  Pur  Products  Labeling  Act: 
Place, 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5.  38  Stat.  719.  as  amended; 
sec.  8,  65  Stat.  179;  15  U.S.C.  45,  69f)  (Cease 
and  desist  order,  Siler's  Furs,  Huron,  S.  Dak., 
Docket  7321,  April  9, 1959] 

In  the  Matter  of  Ethel  Filer  and  William 
Eiler,  Individually  and  as  Copartners 
Trading  as  Filer’s  Furs 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  a  furrier  in  Huron, 
S.  Dak.,  with  violating  the  Fur  Products 
Labeling  Act  by  failing  to  comply  with 
labeling  and  invoicing  requirements,  and 
by  advertising  in  newspapers  which 
failed  to  disclose  that  certain  fur  prod¬ 
ucts  contained  artificially  colored  fur 
and  to  disclose  the  country  of  origin  of 


imported  furs,  and  which  claimed  per¬ 
centage  savings  and  reductions  from  reg¬ 
ular  prices  without  keeping  adequate 
records  as  a  basis  therefor. 

After  acceptance  of  an  agreement  for 
a  consent  order,  the  hearing  examiner 
made  his  initial  decision  and  order  to 
cease  and  desist  which  became  on  April 
9  the  decision  of  the  Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is- ordered, -That  Ethel  Eilers  and 
William  Eilers,  individually  and  as  co¬ 
partners,  trading  as  Eilers’  Purs,  or  un¬ 
der  any  other  name,  and  respondents’ 
representatives,  agents  and  employees, 
directly  or  through  any  corporate  or 
other  device,  in  connection  with  the  in¬ 
troduction  or  manufacture  for  introduc¬ 
tion  into  commerce,  or  the  sale,  advertis¬ 
ing  or  offering  for  sale  in  commerce,  or 
the  transportation  or  distribution  in 
commerce,  of  fur  products,  or  in  con¬ 
nection  with  the  sale,  manufacture  for 
sale,  advertising,  offering  for  sale,  trans¬ 
portation  or  distribution  of  fur  products 
which  have  been  made  in  whole  or  in 
part  of  fur  which  has  been  shipped  and 
received  in  commerce,  as  “commerce”, 
“fur”  and  “fur  product”  are  defined  in 
the  Pur  Products  Labeling  Act,  do  forth¬ 
with  cease  and  desist  from: 

1.  Misbranding  fur  products  by: 

A.  Failing  to  afBx  labels  to  fur  prod¬ 
ucts  showing: 

(1)  The  name  or  names  of  the  animal 

or  animals  producing  the  fur  or  furs 
contained  in  the  fur  product  as  set  forth 
in  the  Fur  Products  Name  Guide  and  as 
prescribed  under  the  rules  and 
regulations;  ^ 

(2)  That  the  fur  product  contains  or 
is  composed  of  used  fur,  when  such  is 
the  fact; 

(3)  That  the  fur  product  contains  or 
is  composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  the  fact; 

(4)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies  or  waste  fur,  when  such  is 
the  fact; 

(5)  The  name,  or  other  identification 
issued  and  registered  by  the  Commis¬ 
sion,  of  one  or  more  persons  who  manu¬ 
factured  such  fur  product  for  introduc¬ 
tion  into  commerce,  introduced  it  into 
commerce,  sold  it  in  commerce,  adver¬ 
tised  or  offered  it  for  sale,  in  commerce, 
or  transported  or  distributed  it  in 
commerce; 

(6)  The  name  of  the  country  of  origin 
of  any  imported  furs  confined  in  a  fur 
product; 

(7)  ’The  item  number  or  mark  as¬ 
signed  to  a  fur  product. 

B.  Setting  forth  on  labels  affixed  to 
fur  products; 

(1)  Information  required  under  sec¬ 
tion  4(2)  of  the  Pur  Products  Labeling 
Act  and  the  rules  and  regulations  pro¬ 
mulgated  thereunder  in  abbreviated 
form; 

(2)  Information  required*  under  sec¬ 
tion  4(2)  of  the  Fur  Products  Labeling 
Act  and  the  rules  and  regulations  pro¬ 
mulgated  thereunder,  mingled  with  non- 
required  information; 


(3)  Information  required  under  sec¬ 
tion  4(2)  of  the  Fur  Products  Labeling 
Act  and  the  rules  and  regulations  pro¬ 
mulgated  thereunder  in  handwriting. 

C.  Failing  to  set  forth  separately  on 
labels  attached  to  fur  products  composed 
of  two  or  more  sections  containing  dif¬ 
ferent  animal  furs  the  information  re¬ 
quired  under  section  4(2)  of  the  Fur 
Products  Labeling  Act  and  the-rules  and 
regulations  promulgated  thereunder  with 
respect  to  the  fur  comprising  each 
section. 

2.  Falsely  or  deceptively  invoicing  fur 
products  by: 

A.  Failing  to  furnish  invoices  to  pur¬ 
chasers  of  fur  products  showing: 

(1)  The  name  or  names  of  the  animal 
or  animals  producing  the  fur  or  furs 
contained  in  the  fur  products  as  set 
forth  in  the  Pur  Products  Name  Guide 
and  as  prescribed  under  the  rules  and 
regulations; 

(2)  That  the  fur  product  contains  or 
is  composed  of  used  fur,  when  such  is  the 
fact; 

(3)  That  the  fur  products  contain  or 
are  composed  of  bleached,  dyed  or  other¬ 
wise  artificially  colored  fur,  when  such 
is  the  fact;  . 

(4)  That  the  fur  product  is  composed 
in  whole  or  in  substantial  part  of  paws, 
tails,  bellies,  or  waste  fur.  when  such  is 
the  fact; 

(5)  The  name  and  address  of  the  per¬ 
son  issuing  such  invoice; 

(6)  'The  name  of  the  country  of  origin 
of  any  im^rted  furs  contained  in  a  fur 
product. 

B.  Failing  to  set  forth  the  term  “Dyed 
Mouton  processed  Lamb”  in  the  manner 
required. 

3.  Falsely  or  deceptively  advertising 
fur  products  through  the  use  of  any  ad¬ 
vertisement,  representation,  public  an¬ 
nouncement,  or  notice  which  is  intended 
to  aid,  promote  or  assist,  directly  or  in¬ 
directly,  in  the  sale,  or  offering  for  sale 
of  fur  products,  and  which: 

A.  Fails  to  disclose: 

( 1 )  That  the  fur  product  contains  or  is 
composed  of  bleached,  dyed  or  otherwise 
artificially  colored  fur,  when  such  is  the 
fact; 

(2)  The  name  of'  the  country  of 
origin  of  any  imported  furs  contained  in 
a  fur  product. 

4.  Making  price  claims  and  repre¬ 
sentations  respecting  percentage  savings 
claims  or  claims  that  prices  are  reduced 
from  regular  or  usual  prices  unless  there 
are  maintained  by  respondents  full  and 
adequate  records  disclosing  the  facts 
upon  which  such  claims  or  representa¬ 
tions  are  based. 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered,  'That  the  respondents 
Ethel  Eilers  and  William  Eilers,  indi¬ 
vidually  and  as  copartners  trading  as 
Eilers’  Purs  (incorrectly  identified  in  the 
complaint  as  Ethel  Eiler  and  William  ' 
Eiler,  individually  and  as  copartners 
trading  as  Eller’s  Furs)  shall  within  sixty 
(60)  days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the  man- 


Tuesday,  May  5,  1959 

;  ner  and  form  in  which  they  have  com- 
}  plied  with  the  order  to  cease  and  desist. 

Issued :  April  9, 1959. 

'  By  the  Commission, 

[seal]  Robert  M.  Parrish, 

Secretary. 

'  |FH.  Doc.  59-3761;  FUed,  May  4.  1950; 
8:46  ajn.] 


Title  29— LABOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

PART  526— INDUSTRIES  OF  A 
SEASONAL  NATURE 

Miscellaneous  Amendments 

On  April  3,  1959  (24  P.R.  2584)  the 
Administrator  of  the  Wage  and  Hour  and 
Public  Contracts  Divisions  published  a 
final  determination  that  the  storing,  and 
drying  before  storage,  of  grain  including 
fiaxseed,  buckwheat,  soybeans,  and  rough 
price  in  country  grain  elevators,  public 
terminal  and  sub-terminal  grain  eleva¬ 
tors,  wheat  flour  mill  elevators,  non¬ 
elevator  type  bulk  grain  storing  estab¬ 
lishments,  and  flat  warehouses  con¬ 
stituted  an  industry  of  a  seasonal  nature 
within  the  meaning  of  section  7(b)(3) 
of  the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1063, 29  U.S.C.  207)  and  29  CFR, 
Part  526.  This  determination  also  con¬ 
solidated  and  revoked  other  seasonal  in¬ 
dustry  determinations. 

As  a  result  it  is  necessary  to  editorially 
amend  §  526.101  of  29  CFR,  Part  526,  to 
change  the  listings  therein  of  outstand¬ 
ing  seasonal  industry  determinations. 

Accordingly,  pursuant  to  section  3  of 
the  Administrative  Procedure  Act  (60 
Stat.  238;  5  U.S.C.  1002)  and  under  the 
authority  of  section  7  of  the  Fair  Labor 
Standards  Act  of  1938  (52  Stat.  1063, 
29  U.S.C.  207).  §  526.101  of  29  CFR,  Part 
526  is  hereby  amended  as  follows: 

1.  The  Industry  entitled  “Grain,  in¬ 
cluding  soybeans,  flaxseed  and  buck¬ 
wheat:  Storing”,  “Date  of  flnding,  June 
13, 1941”,  the  “Citation,  6  P.R.  2889”,  and 
the  “Correction”  for  this  Industry,  “Date 
of  flnding,  August  25,  1944”,  and  the 
“Citation,  9  F.R.  10593”  are  hereby 
deleted. 

2.  The  Industry  entitled  “Grain,  in¬ 
cluding  rice,  flat  warehousing  in  States 
of  California,  Washington,  Oregon,  and 
Idaho”,  “Date  of  flnding,  December  17, 
1941”,  and  the  “Citation,  6  P.R.  6778”, 
are  hereby  deleted. 

3.  The  Industry  entitled  “Rice,  rough 
southern,  drying  and  storing  including 
receiving”,  “Date  of  flnding,  September 
12,  1950”,  and  the  “Citation,  15  P.R. 
6197”,  Me  hereby  deleted. 

4.  The  Industry  entitled  “Rice,  rough 
southern,  moving  to  and  receiving  in 

„  storage”,  “Date  of  flnding,  August  1, 
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1940”,  and  the  "Citation.  5  P.R.  2758’’, 
are  hereby  deleted. 

5.  The  Industry  to  be  entitled  “Grain; 
flaxseed,  buckwheat,  soybeans,  rough 
rice:  storing  and  drying  before  storage 
in  country  grain  elevators,  public  termi¬ 
nal  and  sub-terminal  grain  elevators, 
wheat  flour  mill  elevators,  non-elevator 
t3^e  bulk  storage  esbiblishments,  and 
flat  warehouses”,  “Date  of  flnding,  April 
3,  1959”,  and  the  “Citation.  24  F.R.  2584” 
are  hereby  added. 

(Sec.  7,  62  Stat.  1063,  29  U.S.C.  207) 

This  amendment  shall  take  effect  upon 
publication  in  the  Federal  Register. 

Signed  at  Washington,  D.C.,  this  29th 
day  of  April  1959. 

Clarence  T.  Lundqxtist, 
Administrator. 

[PH.  Doc.  69-3773;  Piled.  May  4.  1959; 
8:48  ajn.] 


Title  43— PUBLIC  LANBS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

APPENDIX — PUBLIC  LAND  ORDERS 
[Public  Land  Order  1840] 
[Anchorage  027871] 

ALASKA 

Withdrawing  Lands  Additional  to 
Those  Withdrawn  by  Public  Land 
Order  No.  1673  for  Use  of  the  De¬ 
partment  of  the  Army  in  Connection 
With  Fort  Richardson 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952,  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following-described  public  lands  in 
Alaska  are  hereby  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  and 
mineral-leasing  laws,  and  reserved  for 
use  of  the  Department  of  the  Army  for 
military  purposes  in  connection  with 
operations  at  Fort  Richardson,  and  as 
an  addition  to  those  withdrawn  by  Pub¬ 
lic  Land  Order  No.  1673  of  July  2,  1958. 

Seward  Meridian 
T.  14  N.,  R.  2  W. 

Sec.  l9,  lot  1.  that  portion  lying  south  of 
the  Alaska  Railroad  right-of-way. 

2.  The  aggregate  area  of  the  lands  de¬ 
scribed  in  Public  Land  Order  No.  1673 
as  “1,401  acres”  is  corrected  to  read 
“1,271  acres.” 

Fred  G.  Aandahl, 
Assistant  Secretary  of  the  Interior. 

April  29,  1959. 

[P.R.  Doc.  69-3762;  Piled,  May  4,  1959; 

8:46  a.m.] 


3581 

[Public  Land  Order  1841  ] 

[California  328049] 

CALIFORNIA 

Partially  Revoking  the  Departmental 
Order  of  May  8,  1913,  Newlands 
Project 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
3  of  the  act  of  June  17,  1902  (32  Stat. 
388;  43  U.S.C.  416),  it  is  ordered  as 
follows: 

The  departmental  order  of  May  8, 
1913,  which  withdrew  lands  for  recla¬ 
mation  purposes  in  the  first  form  in  con¬ 
nection  with  the  Newlands  Project,  Cali¬ 
fornia,  is  hereby  revoked  so  far  as  it 
affects  the  following-described  lands: 
Mount  Diablo  Meridian 

T.  10  N.,  R.  19  E., 

Secs.  4  and  6; 

Secs.  9  to  36,  Inclusive. 

The  areas  described  aggregate  18.- 
597.24  acres,  of  which  14,845.91  is  na¬ 
tional  forest  land  and  the  remainder  is 
non-public. 

The  national  forest  land  shall,  at  10:00 
aun.  on  June  4,  1959,  be  open  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  such  lands. 

Fred  G.  Aandahl, 

Assistant  Secretary  of  the  Interior.  . 
April  29,  1959. 

[P.R.  Doc.  69-3763;  PUed.  May  4,  1969; 
8:46  a.m.] 


Title  36— PARKS,  FORESTS, 
AND  MEMORIALS 

Chapter  II — Forest  Service,  Depart¬ 
ment  of  Agriculture 

•  [Reg.  U-14,  Arndt.] 

PART  251— LAND  USES 

Permits  for  Roads  and  Trails 

By  virtue  of  the  authority  vested  In 
the  Secretary  of  Agriculture,  Regulation 
U-14  of  the  rules  and  regulations  gov¬ 
erning  the  occupancy,  use,  protection 
and  administration  of  the  national  for¬ 
ests.  which  constitutes  §  251.5,  Part  251, 
Chapter  II,  Title  36,  Code  of  Federal 
Regulations,  is  hereby  amended. 

Paragraph  (e)  of  §  251.5  is  amended  to 
read  as  follows: 

(e)  Trails  may  be  constructed  without 
permit  upon  consent  and  imder  the 
supervision  of  a  Forest  Officer. 

(Sec.  1, 30  Stat.  35,  as  amended;  16  UA.C.  551. 
Interpret  or  apply' sec.  1,  33  Stat.  628;  16 
U.S.C.  472) 

Done  at  Washington,  D.C.  this  30th  day 
of  April  1959. 

E.  T.  Benson, 
Secretary  of  Agriculture. 

(P.R.  Doc.  59-3799;  Piled,  May  4,  1959; 
8:51  a.m.] 
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RULES  AND  REGULATIONS 


Title  32— NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary  of 
Defense 

SUBCHAPTER  A — ARMED  SERVICES 
PROCUREMENT  REGULATION 
[Arndt.  42] 

MISCELLANEOUS  AMENDMENTS 

The  following  miscellaneous  amend¬ 
ments  have  been  made  to  this  sub¬ 
chapter: 

PART  1  GENERAL  PROVISIONS 
Subpart  A — Introduction 

1.  In  S  1.102.  a  cross-reference  to 
S  1.109-4  has  been  added  at  the  end  of  the 
section.  Section  1.102,  as  revised,  now 
reads  as  follows: 

§  1.102  Applicability  of  subchapter. 

This  subchapter  shall  apply  to  all  pur¬ 
chases  and  contracts  made  by  the  De¬ 
partment  of  Defense,  within  or  outside 
the  United  States,  for  the  procurement 
of  supplies  or  services  which  obligate  ap¬ 
propriated  fimds  (including  available 
contract  authorizations),  imless  other¬ 
wise  specified  herein  (but  see  §  1.109-4). 

2.  Reference  to  the  Materiel  Secre¬ 
taries  Council  in  §  1.108  has  been  deleted 
and  “Materiel  Secretaries  Weekly  (Con¬ 
ference”  substituted  in  lieu  thereof. 
Section  1.108,  as  revised,  now  reads  as 
follows: 

§  1.108  Publications  of  the  Military  De* 
partments. 

The  Military  Departments  and  procur¬ 
ing  activities  may  issue  directives  and 
other  publications  to  implement  the 
Armed  Services  Procurement  Regulation 
and  other  Department  of  Defense  publi¬ 
cations  mentioned  in  §  1.106.  Such  im¬ 
plementation  shall  consist  of  providing 
for  such  delegations  of  authority  and  as¬ 
signment  of  responsibilities  and  only 
such  other  implementing  actions  as  are 
essential  to  the  respective  procurement 
operations  of  the  Departments.  Dupli¬ 
cation  of  this  subchapter  shall  be  avoided 
to  the  extent  feasible.  In  areas  which 
are  not  fully  covered  by  this  subchapter, 
each  Military  Department  may,  con¬ 
sistent  with  the  provisions  of  this  sub¬ 
chapter,  and  other  Department  of  De¬ 
fense  publications  mentioned  in  §  1.106, 
maintain  and  issue  such  policies  and  pro¬ 
cedures  as  are  necessary  for  the  eflScient 
performance  of  procurement  operations: 
Provided,  hoivever.  That  no  Department 
shall  adopt  any  policy  or  procedure  (in¬ 
cluding  methods,  systems,  instructions, 
practices,  and  contract  clauses)  which 
involves  a  major  policy'qiiestion  without 
first  coordinating  with  the  other  Military 
Departments  through  the  ASPR  Com¬ 
mittee  and  obtaining  the  approval  of  the 
Assistant  Secretary  of  Defense  (Supply 
and  Logistics)  or,  alternatively  at  the 
option  of  the  Materiel  Secretary  through 
use  of  the  Materiel  Secretaries’  Weekly 
Conference.  Such  approval  involving 
Departmental  publications  shall  be  se¬ 
cured  in  advance  unless  exigency  of  the 
situation  requires  immediate  action. 
Secretaries  will  determine  whether  a 


major  policy  question  is  involved.  One 
copy  of  Departmental  publications  and 
directives  (including  those  of  procuring 
activities)  will  be  furnished  to  the  other 
Military  Departments  and  to  the  As¬ 
sistant  Secretary  of  Defense  (Supply  and 
Logistics) . 

3.  Sections  1.109-2  and  1.109-3  have 
been  revised  as  follows: 

§  1.109—2  Deviations  affecting  one  con¬ 
tract  or  transaction. 

Deviations  from  this  subchapter  or  a 
Department  of  Defense  Directive  which 
affect  only  one  contract  or  pr(x:urement 
may  be  made  or  authorized  in  accordance 
with  Departmental  procedures:  Provid¬ 
ing,  (a)  Special  circumstances  justify  a 
deviation  and  (b)  written  notice  of  such 
deviations  is  furnished  to  the  Assistant 
Secretary  of  Defense  (Supply  and  Lo¬ 
gistics)  and  to  the  other  Military  Depart¬ 
ments.  Such  written  notice  shall  be 
given  in  advance  of  the  effective  date  of 
such  deviations  unless  exigency  of  the 
situation  requires  immediate  action. 

§  1.109—3  Deviations  affecting  more 
than  one  contract  or  contractor. 

Except  as  authorized  in  §  1.109-2,  de¬ 
viations  from  this  subchapter  or  a  De¬ 
partment  of  Defense  Directive  will  not 
be  effected  unless  approved  in  advance 
by  the  Assistant  Secretary  of  Defense 
(Supply  and  Logistics) :  Provided  how¬ 
ever,  That  unanimous  approval  by  the 
members  of  the  ASPR  Committee  will 
constitute  approval  of  the  Assistant  Sec¬ 
retary  of  Defense  (Supply  and  Logistics) 
of  all  matters  except  those  involving  ma¬ 
jor  policy.  Written  requests  for  such  ap¬ 
proval  will  be  submitt^  to  the  Assistant 
Secretary  of  Defense  (Supply  and  Logis¬ 
tics)  through  the  ASPR  Committee- as 
far  in  advance  as  exigencies  of  the  situ¬ 
ation  will  permit,  or  alternatively,  at  the 
option  of  the  Materiel  Secretary  con¬ 
cerned,  through  use  of  the  Materiel  Sec¬ 
retaries’  Weekly  Conference. 

4.  A  new  §  1.109-4  has  been  added  set¬ 
ting  forth  the  precedence  of  treaties  and 
executive  agreements  over  provisions  of 
this  subchapter  not  based  on  require¬ 
ments  of  law. 

§  1.109—4  Conflicts  between  Govem- 
ment-to-Government  agreements  and 
this  subchapter. 

In  the  event  of  any  specific  confiict  be¬ 
tween  the  provisions  of  this  subchapter 
and  any  treaty  or  executive  agreement 
to  which  the  United  States  is  a  party, 
such  treaty  or  agreement  will  govern: 
Provided,  however.  If  such  confiict  af¬ 
fects  a  provision  of  this  subchapter  which 
is  based  on  the  requirements  of  law,  such 
confiict  shall,  in  accordance  with  Depart¬ 
mental  procedures,  be  referred  to  the 
ASPR  Committee  for  consideration.  Any 
rocurement  action  which  constitutes  a 
eviation  from  a  provision  of  this  sub¬ 
chapter  based  on  a  requirement  of  law 
shall  be  held  in  abeyance  pending  con¬ 
sideration  by  the  ASPR  Committee. 

Subpart  C — General  Policies 

5.  Section  1.302-3  has  been  revised  to 
implement  appropriate  provisions  of  the 
Small  Business  Act,  Pub.  Law  85-536. 
The  most  significant  change  effected  is 


that  provision  is  made  for  class  set-asides 
of  selected  items  or  groups  of  like  items 
or  services.  Section  1.302-3,  as  revised, 
now  reads  as  follows: 

§.1.302  Sources  of  supplies. 

*  •  •  •  • 

§  1.302—3  Production  and  research  and 

development  pools. 

(a)  Description.  A  production  or  re¬ 
search  and  development  pool  is  a  group 
of  concerns  (1)  who  have  associated  to¬ 
gether  for  the  purpose  of  obtaining  and 
performing  jointly,  or  in  conjunction 
with  each  other,  contracts  for  supplies  or 
services,  or  for  research  and  develop¬ 
ment,  for  Defense  use,  (2)  who  have 
entered  into  a  p(X)l  agreement  govern¬ 
ing  their  organization,  relationship,  and 
procedure,  and  (3)  whose  agreement  has 
been  approved  either  in  accordance  with 
section  708  of  the  Defense  Production  Act 
of  1950,  as  amended  (Defense  Production  ^ 
Pool),  or  in  accordance  with  sections 
9(d)  or  11  of  the  Small  Business  Act.  Pub. 
Law  85-536  (Small  Business  Pools) .  Po(d 
participants  are  exempt  from  the  “man¬ 
ufacturer  or  regular  dealer”  requirement 
of  the  Walsh-Healey  Public  Contracts 
Act  and  of  §  1.201-9. 

(b)  General  rule.  Except  as  provided 
in  this  section,  a  pool  shall  be  treated  for 
purposes  of  Government  procurement  on 
exactly  the  same  basis  as  any  other  pros¬ 
pective  or  actual  contractor. 

(c)  Ascertainment  of  status.  The 
contracting  ofiScer  is  responsible  for  as¬ 
certaining  whether  a  group  of  firms  seek¬ 
ing  to  do  business  with  the  Government 
is  a  pool.  In  ascertaining  the  status  of  a 
group  representing  that  it  is  a  pool,  con¬ 
tracting  officers  may  rely  on  a  copy  of 
the  SBA  or  OCDM  notification  of  ap¬ 
proval  of  the  pool.  Each  Department 
will  expeditiously  disseminate  to  con¬ 
tracting  officers  information  received 
from  SBA  or  OCDM  concerning  the  ap¬ 
proval  of  p<x)ls. 

(d)  Contracting  with  pools.  (1)  A 
bid  or  proposal  of  a  pool  is  not  eligible 
for  award  to  the  pool  unless  submitted 
either  by  the  pool  in  its  own  name  or  by 
an  individual  member  expressly  disclos¬ 
ing  that  it  is  on  behalf  of  the  pool.  Ex¬ 
cept  as  to  contracts  to  be  awarded  to 
incorporated  pools,  the  contracting  offi¬ 
cer  shall  prior  to  award  to  a  pool  require 
to  be  deposited  with  him  a  certified  copy 
of  a  power  of  attorney  from  each  mem¬ 
ber  of  the  pool  who  is  to  participate  in 
the  performance  of  the  contract  author¬ 
izing  an  agent  to  execute  the  bid,  pro-  i 
posal,  or  contract  on  behalf  of  such  I 
member.  A  copy  of  each  such  power  of  ; 
attorney  shall  be  appended  to  each  exe-  I 
cuted  copy  of  the  contract  retained  by  I 
the  Government. 

(2)  Membership  in  a  pool  shall  not  of 
itself  preclude  individual  members  from 
submitting  bids  or  proposals  as  individ¬ 
uals  on  appropriate  procurements.  Bids 
or  proposals  submitted  by  an  individual 
member  of  a  p<X)l  shall  not  be  considered 
when  the  individual  member  has  partici¬ 
pated  in  the  bid  or  proposal  submitted  by  , 
the  pool.  . 

(e)  Responsibility  of  pool  member. 
Where  a  member  of  a  production  pool 
has  submitted  a  bid  or  proposal  in  its 
own  name,  the  pool  agreement  shall  be 
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considered  in  determining  its  responsi¬ 
bility  pursuant  to  §  1.307. 

6.  Section  1.305  has  been  revised  (1) 
to  define  purchase  descriptions  and  state 
the  circumstances  under  which  they  may 
be  used.  (2)  to  include  exemptions  from 
mandatory  use  of  Federal  and  military 
specifications,  and  (3)  to  provide  guid¬ 
ance  with  respect  to  offshore  procure¬ 
ment.  Section  1.305,  as  revised,  reads 
as  follows: 

§  1.305  Specifications. 

The  following  specifications  are  man¬ 
datory  for  use  by  the  Department  of 
Defense  in  the  procurement  of  supplies 
and  services  covered  by  such  specifica¬ 
tions: 

(a)  Federal  specifications,  unless  de¬ 
termined  by  the  Department  of  Defense 
to  be  inapplicable  for  its  use;  and 

(b)  Coordinated  Military  specifica¬ 
tions,  approved  by  the  Department  of 
Defense  for  its  use. 

However,  if  it  be  determined  in  accord¬ 
ance  with  the  procedures  established 
under  the  Defense  Standardization  Pro¬ 
gram  by  the  Assistant  Secretary  of  De¬ 
fense  (Supply  and  Logistics)  that  such 
Q)ecifications  do  not  meet  the  particular 
or  essential  needs  of  a  bureau,  service, 
or  conunand,  then  applicable  interim 
Federal  specifications  or  limited  coordi¬ 
nation  Military  specifications  should  be 
used.  Where  no  applicable  specification 
exists,  a  purchase  description  (§  1.305-6) 
may  be  used,  subject  to  the  restriction 
indicated  In  §  1.305-1  (g). 

§  1.305—1  Exemptions. 

Federal  and  military  specifications 
need  not  be  used  for  the  following  unless 
required  by  Departmental  instructions: 

(a)  Purchase  incident  to  research  and 
development; 

(b)  Purchase  of  items  for  test  or 
evaluation; 

(c)  Purchase  of  laboratory  test  equip¬ 
ment  for  use  by  Government  lal^ra- 
tories; 

(d)  Purchase  of  items  for  authorized 
resale  except  military  clothing; 

(e)  Purchase  of  items  in  an  amount 
not  to  exceed  $2,500  (multiple  small  pur¬ 
chases  of  less  than  $2,500  of  the  same 
item  shall  not  be  made  for  the  purpose 
of  avoiding  the  intent  of  this  exception) ; 

(f)  Purchase  of  one-time  procure¬ 
ment  items;  or 

(g)  Purchase  of  items  for  which  it  is 
impracticable  or  uneconomical  to  pre¬ 
pare  a  specification  (repetitive  use  of  a 
purchase  description  containing  the  es¬ 
sential  characteristics  of  a  specification 
will  he  construed  as  evidence  of  im¬ 
proper  use  of  this  exception) . 

§  1.305—2  Inadequate  specifications. 

Whenever  a  specification  is  found  to 
be  inadequate,  immediate  action  shall  be 
taken  to  eff^t  the  issuance  of  an  amend¬ 
ment  or  a  revision  in  accordance  with 
established  procedures  to  obviate  the 
necessity  for  repeated  departures  from 
the  specification. 

§  1.305—3  Broad  specifications. 

Many  adopted  specifications  cover  sev¬ 
eral  grades  Qf  types,  and  provide  for  sev¬ 
eral  options  in  methods  of  inspection. 
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etc.  When  such  specifications  are  used, 
the  invitation  for  bids  or  requests  for 
proposals  will  state  specifically  the  grade, 
type,  or  method  of  inspection,  etc.,  on 
which  bids  are  to  be  based. 

§  1.305—4  Packaging  requirements. 

Appropriate  preservation,  packaging, 
.packing,  and  marking  requirements  will 
be  included  in  contracts  as  applicable. 

§  1.305—5  Offshore  procurement. 

Contracting  OfScers  accomplishing 
offshore  procurement  are  authorized  to 
use,  where  necessary,  such  specifications, 
standards,  and  purchase  descriptions  of 
foreign  governments,  or  groups  thereof, 
foreign  trade  associations,  or  purchase 
descriptions  developed  locally  which  will 
be  readily  understood  by  foreign  ven¬ 
dors:  Provided,  Adequate  measures  are 
taken  to  insure  satisfactory  and  accept¬ 
able  products,  including  standard  and 
interchangeable  items,  where  required, 

§  1.305-6  Purchase  descriptions. 

(a)  A  purchase  description  may  be 
used  in  lieu  of  a  specification  when  au¬ 
thorized  in  §  1.305-1.  A  purchase  de¬ 
scription  should  set  forth  the  essential 
characteristics  and  functions  of  the 
items  or  materials  required.  Purchase 
descriptions  will  not  be  written  so  as  to 
specify  a  product  or  features  of  a  prod¬ 
uct  which  are  peculiar  to  one  manufac¬ 
turer’s  product  and  thereby  preclude 
consideration  of  a  product  manufactured 
by  another  company  unless  it  has  been 
determined  that  the  particular  feature 
is  essential  to  the  Government’s  require¬ 
ments.  and  that  similar  products  of  other 
companies  lacking  the  particular  feature 
would  not  meet  the  minimum  require¬ 
ments  for  the  item.  Purchase  descrip¬ 
tions  of  services  to  be  procured  should 
outline  to  the  greatest  degree  practicable 
the  specific  services  the  contractor  is  ex¬ 
pected  to  perform. 

(b)  The  minimum  acceptable  pur¬ 
chase  description  is  the  identification  of 
a  requirement  by  use  of  brand  name  fol¬ 
lowed  by  the  words  “or  equal,’’  When 
possible  more  than  one  brand  name 
should  be  indicated.  This  technique 
should  be  used  only  as  a  last  resort  when 
an  adequate  specification  or  more  de¬ 
tailed  description  is  not  available  or  can¬ 
not  feasibly  be  made  available  in  time  for 
the  procurement  under  consideration. 
When  “or  equal’’  procedure  is  used,  bid¬ 
ders  must  be  given  the  opportunity  to 
offer  items  other  than  the  brand  name: 
Provided,  That  such  items  perform  the 
functions  needed  by  the  Government  in 
essentially  the  same  manner  as  the  speci¬ 
fied  products.  In  instances  where  pur¬ 
chase  descriptions  are  permitted  and 
bids  or  proposals  are  to  be  solicited  with 
a  description  based  on  an  “or  equal’’  pro¬ 
vision  with  reference  to  item  names  and 
numbers  published  in  manufacturers’ 
catalogs,  adequate  description  will  be  in¬ 
cluded  to  readily  identify  the  products, 
such  as  the  complete  item  nsunes,  identi¬ 
fication  of  catalogs,  and  applicable  cata¬ 
log  numbers  with  the  corresponding 
catalog  descriptions.  The  contracting 
ofBcer  will  also  insure  that  a  copy  of  any 
catalogs  referenced,  except  parts  cata¬ 
logs,  are  available  for  review  by  bidders 
at  the  purchasing  office,  upon  request. 


7.  Section  1.313  has  been  added  to  pro¬ 
vide  policy  guidance  governing  the  use 
of  liquidated  damages  provision  to  con¬ 
struction,  supply  and  service  contracts. 
Section  1.313  reads  as  follows: 

§  1.313  Liquidated  damages. 

(a)  ’This  section  applies  to  procure¬ 
ment  by  formal  advertising  and  procure¬ 
ment  by  negotiation.  Liquidated  dam¬ 
ages  provisions  normally  will  not  be  util¬ 
ized  but  may  be  used  where  both:  (1) 
The  time  of  delivery  or  performance  is 
such  an  important  factor  in  the  award 
of  the  contract  that  the  Gtovernment  may 
reasonably  expect  to  suffer  damages  if 
the  delivery  or  performance  is  delin¬ 
quent.  and  (2)  the  extent  or  amoimt  of 
such  damages  would  be  difficult  or  im¬ 
possible  of  ascertainment  or  proof. 
Where  a  liquidated  damages  provision  is 
to  be  used  in  a  supply  or  service  con¬ 
tract,  insert  the  provision  set  forth  in 
§  7.105-5  in  accordance  with  the  instruc¬ 
tions  thereof.  Liquidated  damages  pro¬ 
visions  for  construction  contracts  are 
covered  by  the  language  in  the  Termina¬ 
tion  for  Default-Damages  for  Delay- 
Time  Extension  Clause  in  §  8.709. 

(b)  The  rate  of  assessment  of  liqui¬ 
dated  damages  must  be  reasonable,  con¬ 
sidered  in  the  light  of  procurement  re¬ 
quirements  on  a  case-by-case  basis,  since 
liquidated  damages  fixed  without  refer¬ 
ence  to  probable  actual  damages  may  be 
held  to  be  a  penalty  and  therefore 
imenforceable. 

(c)  The  law  imposes  the  duty  upon  a 
party  injured  by  another  to  mitigate 
the  damages  which  result  from  such 
wrongful  action.  Therefore,  where  a 
liquidated  damages  provision  is  included 
in  a  contract  and  a  basis  for  termination 
for  default  exists,  appropriate  action 
should  be  taken  expeditiously  by  the 
Government  to  obtain  performance  by 
the  contractor  or  to  terminate  the  con¬ 
tract.  If  delivery  or  performance  is  de¬ 
sired  after  termination  for  default, 
efforts  must  be  made  to  obtain  either  de¬ 
livery  or  performance  elsewhere  within 
a  reasonable  time.  For  these  reasons, 
particularly  close  administration  over 
contracts  containing  liquidated  damages 
provisions  is  imperative. 

(d)  Whenever  any  contract  includes  a 
provision  for  liquidated  damages  for  de¬ 
lay,  the  Comptroller  General  on  the 
recommendation  of  the  Secretary  con¬ 
cerned  is  authorized  and  empowered  to 
remit  the  whole  or.  any  part  of  such 
damages  as  in  his  discretion  may  be  just 
and  equitable.  Accordingly,  recom¬ 
mendations  concerning  such  remissions 
may  be  transmitted  to  the  Secretary 
concerned  in  accordance  with  Depart¬ 
mental  procedures. 

Subpart  G— Small  Business  Concerns 

8.  Sections  1.700;  1.701(e);  l,702(a); 
1.705-1,  and  1.705-3  (a)  and  (b) ;  1.705-7, 
and  1.706  have  been  revised  to  Implement 
appropriate  provisions  of  the  Small  Busi¬ 
ness  Act,  Pub.  Law  85-536.  The  most 
significant  change  effected  is  that  pro¬ 
vision  is  made  for  class  set-asides  of 
selected  items  or  groups  of  like  items  or 
services.  These  sections,  as  revised,  now 
read  as  follows: 
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[  §  1.700  Scope  of  subpart. 

i  To  Implement  the'  Small  Business  Act, 

\  Pub.  Law  85-536,  and  the  Armed  Services 

:  Procurement  Act,  as  amended,  this  sub- 

i  part  sets  forth  (a)  policy  with  reference 

[  to  small  business  concerns,  (b)  policy 

I  '  governing  relationship  with  the  Small 

i  Business  Administration,  (c)  small  busi* 

!  ness  set-aside  procedures,  and  <d)  the 

\  Defense  Small  Business  Subcontracting 

*  Program.  This  subpart  applies  only  in 
the  United  States,  its  Territories,  its 
possessions,  and  Puerto  Rico. 

§  1.701  Definitions. 

*  •  •  *  • 

§  1.701—1  Small  business  concern. 

•  •  •  *  s 

(e)  Small  business  certificate.  A 
small  business  certificate  is  a  certificate 
issued  by  SBA  pursuant  to  the  authority 
contained  in  sections  3  and  8(b)  (6)  of 
the  Small  Business  Act  certifying  that 
the  holder  of  the  certificate  is  a  small 
business  Cbncem  for  the  purpose  of  Gov¬ 
ernment  procurement  and  in  accordance 
with  the  terms  of  the  certificate. 

§  1.702  General  policy. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  to  place  a  fair  proportion  of 
its  total  purchases  and  contracts  for 
supplies  and  services  (including,  but 
not  limited  to,  contracts  for  mainte¬ 
nance,  repair,  and  construction)  with 
small  business  concerns. 

§  1.705  Cooperation  with  the  Small 
Business  Administration. 

§  1.705—1  General. 

The  Assistant  Secretary  of  Defense 
(Supply  and  Logistics)  and  the  Adminis¬ 
trator.  SBA,  are  re^>onsible  for  consult¬ 
ing.  and  cooperating  in  establishing  poli¬ 
cies  and  programs  for  small  business 
participation  in  Defense  procurement. 
All  Department  of  Defense  purchasing 
activities  are  responsible  for  working 
with  SBA  in  carrying  out  these  policies 
and  prc^ams,  in  accordance  with  the 
provisions  of  S  1.705. 

§  1.705-3  Screening  of  procurements. 

(a)  Individual  set-asides.  (1)  SBA 
representatives,  when  properly  author¬ 
ized  and  cleared  for  security,  shall,  upon 
request,  be  afforded  an  opportunity  at 
the  purchasing  activity  to  review  all  pro¬ 
posed  classified  and  unclassified  Invita¬ 
tions  for  Bids  and  Requests  for  Proposals 
unless  both  (i)  it  is  anticipated  that  the 
resulting  contract  or  contracts  will  not 
exceed  $10,000  and  (ii)  the  Head  of  the 
PurchEising  Activity  determines  that 
such  review  would  unduly  delay  the  pro¬ 
curement  process.  Where  it  is  antici¬ 
pated  that  the  resulting  contract  or  con¬ 
tracts  will  exceed  $10,000,  such  SBA 
representative  shall,  upon  request,  be  af¬ 
forded  an  c^portunity  to  make  recom¬ 
mendations  concerning  Invitations  for 
Bids  and  Requests  for  Proposals,  includ¬ 
ing  that  they  be  exclusively  or  partially 
set  aside  for  small  business  concerns. 
Where  the  Invitations  for  Bids  or  Re¬ 
quests  for  Proposals  are  reviewed  by  an 
SBA  representative  and  it  is  anticipated 
that  the  resulting  contract  or  contracts 
will  not  exceed  $10,000,  and  if  the  Head 


of  the  Purchasing  Activity  approves,  a 
similar  opportunity  to  make  recommen¬ 
dations  will  be  afforded  to  the  SBA  rep¬ 
resentative. 

(2)  In  any  case,  the  contracting  officer 
shall  afford  the  SBA  representative  an 
opportunity  to  recommend,  within  a  rea¬ 
sonable  time,  appropriate  names  of 
small  business  concerns  for  inclusion  in. 
the  list  of  bidders  or  firms  to  be  solicited 
in  connection  with  a  particular  procure¬ 
ment. 

(b)  Class  set-asides.  (1)  SBA  repre¬ 
sentatives  .shall  also  be  afforded  an  op¬ 
portunity  to  make  recommendations  that 
current  and  future  procurements,  or  por¬ 
tions  thereof,  of  selected  items  or  services 
or  groups  of  like  items  or  services  shall 
be  set  aside,  as  provided  in  §  1.706,  for 
exclusive  small  business  participation. 
Such  set-asides,  when  approved  by  the 
contracting  officer,  shall  be  known  as 
class  set-asides. 

(2)  SBA  representatives,  upon  re¬ 
quest.  shall  be  furnished  such  available 
or  reasonably  obtainable  information  as 
may  be  required  for  the  SBA  to  deter¬ 
mine  whether  or  not  to  recommend  a 
class  set-aside. 

§  1.705—7  Performance  of  contract  by 
SBA. 

In  accordance  with  section  8a  of  the 
Small  Business  Act,  in  any  case  in  which 
the  Administrator  of  SBA  certifies  to  the 
Secretary  concerned  that  SBA  is  com¬ 
petent  to  perform  any  specific  contracts, 
the  contracting  officer  is  auUiorized,  in 
his  discretion,  to  award  the  contract  to 
SBA  upon  such  terms  and  conditions, 
consistent  with  this  Regulation,  as  may 
be  agreed  upon  between  SBA  and  the 
contracting  officer. 

§  1.706  Set-Asides  for  small  business. 

§  1.706—1'  General. 

Any  individual  procurement  or  class  of 
procurements  or  an  appropriate  part 
thereof,  shall  be  set  aside  for  the  exclu¬ 
sive  participation  of  small  business  con¬ 
cerns  when  such  action  is  (a)  jointly 
determined  by  an  SBA  representative 
and  the  contracting  officer,  or  (b)  if  no 
SBA  representative  is  avaUable,  is  uni¬ 
laterally  determined  by  the  contracting 
officer  to  be  in  the  interest  of  maintain¬ 
ing  or  mobilizing  the  Nation’s  full  pro¬ 
ductive  capacity,  or  in  the  interest  of  war 
or  national  defense  programs,  or  in  the 
interest  of  assuring  that  a  fair  propor¬ 
tion  of  Government  procurement  is 
placed  with  small  business  concerns. 
Insofar  as  practical,  joint  determinations 
shall  be  used  as  a  basis  for  set-asides 
rather  than  imilateral  determinations; 
but  the  impracticability  of  obtaining  a 
joint  determination  should  not  be  treated 
as  an  obstacle  to  making  a  set-aside 
based  on  a  unilateral  determination  in 
an  otherwise  appropriate  case. 

§  1.706-2  Review  of  SBA  set-aside  pro¬ 
posals. 

(a)  (1)  Upon  a  recommendation  of  an 
SBA  representative  that  an  individual 
procurement  or  class  of  procurements, 
or  portion  thereof,  be  set  aside  for  small 
business,  the  contracting  officer  shall 
promptly  either  (i)  concur  in  the  recom¬ 
mendation.  or  (ii)  disapprove,  stating  in 


writing  his  reasons  for  disapproval.  The 
SBA  representative  shall  be  allowed  two 
working  days  to  appeal  any  such  disap-  • 
proval  to  the  head  of  the  purchasing 
activity  or  his  designee  for  decision. 
During  consideration  of  such  appeal 
there  shall  be  full  and  free  inter^shange 
of  all  pertinent  facts  between  the  SBA 
representative  and  the  purchasing  ac¬ 
tivity  concerned.  Within  one  working 
day  after  receipt  of  a  decision  of.  the 
head  of  the  purchasing  activity  or  his 
designee  disapproving  a  recommended 
set-aside,  the  SBA  representative  may 
request  the  contracting  officer  to  suspend 
any  procurement  actions  affected  by  the 
recommended  set-aside  pending  a  fur¬ 
ther  appeal  by  the  Administrator  of  SBA 
to  the  Secretary  of  the  Military  Depart¬ 
ment  concerned  for  determination.  SBA 
shall  be  allowed  seven  working  days  aft^ 
making  any  such  request  within  which 
(a)  the  Administrator  of  SBA  may  ap¬ 
peal  the  decision  of  the  head  of  the  pur¬ 
chasing  activity  or  his  designee  to  the 
Secretary  concerned,  and  (b)  to  notify 
the  contracting  officer  whether  such  ap¬ 
peal  has  in  fact  been  taken.  If  such  noti¬ 
fication  is  not  received  by  the  contract¬ 
ing  officer  within  the  seven-day  period,  it 
shall  be  deemed  that  the  SBA  request  to 
suspend  procurement  action  has  been 
withdrawn  and  that  no  appeal  to  the 
Secretary  was  taken.  Where  an  appeal 
to  the  Secretary  concerned  has  been  j 
taken  and  the  contracting  officer  has 
been  notified  of  that  fact  within  the 
seven-day  period,  the  head  of  the  pur¬ 
chasing  activity  shall,  in  accordance  with 
Departmental  procedures,  forward  to  the 
Secretary  concerned  a  full  justification 
of  his  decision. 

(2)  Any  procurement  action  affected 
by  a  set-aside  recommendation  which 
has  been  disapproved  by  the  contracting 
officer  and  appealed  by  the  SBA  repre¬ 
sentative  shall  be  suspended  pending  the 
decision  of  the  head  of  the  purchasing 
activity  or  his  designee.  If  the  decision 
sustains  the  disapproval  and  if  the  SBA 
representative  requests  further  suspen¬ 
sion  in  accordance  with  subparagraph 
(1)  of  this  paragraph  the  suspension 
shall  continue  until  (i)  the  SBA  appeal 
is  deemed  to  have  been  withdrawn  (ax 
provided  in  subparagraph  (1)  of  this 
paragraph)  or  (ii)  the  matter  is  deter¬ 
mined  by  the  Secretary  of  the  Military 
Department  concerned:  Provided.  That 
such  suspension  shall  not  apply  to  any 
particular  procurement  action  which,  as 
determined  by  the  contracting  officer, 
must,  in  order  to  protect  the  public  In¬ 
terest.  be  initiated  without  delay  and  as 
to  which  he  inserts  in  the  contract^file  a 
statement  signed  by  him  justifying  the 
determination.  The  contracting  officer 
shall  promptly  notify  the  SBA  repre¬ 
sentative  of  any  procurement  action 
initiated  pursuant  to  the  proviso  of  the 
preceding  sentence. 

(b)  None  of  the  following  is,  in  itself, 
sufficient  cause  for  not  making  a  set- 
aside: 

(1)  A  large  percentage  of  previous 
procurements  of  the  item  in  question  has 
been  placed  with  small  business  con¬ 
cerns; 

(2)  The  item  to  be  purchased  Is  on  a 
Planned  Procurement  List*  or  under  the 
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production  Allocation  Program;  except 
that  a  total  set-aside  shall  not  be  au¬ 
thorized  when  one  or  more  large  business 
planned  Producers  hold  valid  Tentative 
schedules  of  Production  (DD  Form  406) 
for  the  item  unless  it  has  been  confirmed 
that  none  of  such  large  businesses  de- 
^res  to  participate  in  the  procurement; 

(3)  The  item  to  be  purchased  is  on  a 
Qualified  Products  List;  except  that  a 
total  set-aside  shall  not  be  authorized 
when  the  products  of  one  or  more  large 
businesses  are  on  the  Qualified  Products 
List  unless  it  has  been  confirmed  that 
none  of  such  large  businesses  desires  to 
participate  in  the  procurement; 

(4)  A  period  of  less  than  thirty  days 
from  date  of  issuance  of  invitations  for 
bids  or  requests  for  proposals  is  pre¬ 
scribed  for  the  submission  of  the  bids  or 
proposals; 

(5)  The  procurement  is  classified; 

(6)  Small  business  concerns  are  re¬ 
ceiving  a  fair  proportion  of  the  total 
tracts  for  supplies  or  services;  or 

(7)  A  class  set-aside  of  the  item  or 
service  concerned  has  been  made  at  some 
other  purchasing  activity. 

(c)  In  approving  a  proposed  class  set- 
aside.  the  contracting  ofBcer  shall  make 
sure  that  the  set-aside  determination  (1) 
specifically  identifies  the  items  or  serv¬ 
ices  subject  thereto,  (2)  provides  that  it 
•will,  at  least  once  each  year,  be  reviewed 
jointly  by  an  SBA  representative  and 
the  contracting  oflBcer  to  determine 
whether  it  should  be  withdrawn  (see 
§  1.706-3  for  withdrawal  procedure),  (3) 
provides  that  it  does  not  apply  to  any 
individual  procurement  for  which  small 
purchase  procedures  are  to  be  used,  and 
(4)  provides  that  such  class  set-aside  ap¬ 
plies  only  to  the  purchasing  activity 
making  or  participating  in  the  set-aside 
determination.  Any  class  of  procure¬ 
ments  proposed  to  be  totally  set  aside 
shall  satisfy  the  requirements  of  §  1.706- 
5(a).  With  respect  to  any  class  of  pro¬ 
curements  proposed  to  be  partially  set 
aside,  the  set-aside  determination  shall 
specify  that  it  is  not  applicable  to  any 
individual  procurement  which  is  not 
severable  into  two  or  more  economic  pro¬ 
duction  runs  or  reasonable  lots. 

§  1.706—3  Withdrawal  or  modification 
of  set-asides. 

(a)  Each  individual  procurement  gov¬ 
erned  by  a  class  set-aside  shall  be  care¬ 
fully  reviewed  to  ensure  that  any  changes 
in  the  magnitude  of  anticipated  require¬ 
ments.  specifications  for  the  items  or 
services,  delivery  requirements,  or  com¬ 
petitive  market  conditions,  since  the 
initial  approval  of  the  class  set-aside,  are 
not  of  such  material  nature  as  to  result 
in  the  probable  payment  of  an  unrea¬ 
sonable  price  by  the  Government  or  in  a 
change  in  small  business  capability. 

(b)  (1)  If.  prior  to  the  award  of  a 
contract  involving  an  individual  or  class 
set-aside  for  small  business,  the  con¬ 
tracting  oflBcer  considers  that  procure¬ 
ment  of  the  set-aside  from  a  small 
business  concern  would  be  detrimental 
to  the  public  interest  (e.g.,  because  of 
unreasonable  price),  the  contracting 
ofiQcer  may  withdraw  a  imilateral  set- 
aside  determination  or  initiate  the  with¬ 
drawal  of  a  joint  set-aside  determination. 
Similarly,  a  class  set-aside  may  be  mod¬ 


ified  so  as  to  withdraw  one  or  more  Indi¬ 
vidual  procurements  therefrom.  In  the 
case  of  a  joint  set-aside  determination,  if 
the  SBA  representative  does  not  agree  to 
a  withdrawal  or  modification,  the  SBA 
representative  shall  be  allowed  two  work¬ 
ing  .days  to  appeal  the  matter  to  the 
head  of  the  purchasing  activity  or  his 
designee  for  decision.  Within  one  work¬ 
ing  day  after  receipt  of  a  decision  of  the 
head  of  the  purchasing  activity  or  his 
designee  approving  such  a  withdrawal  or 
modification,  the  SBA  representative  may 
request  the  contracting  officer  to  suspend 
any  procurement  actions  which  would 
be  affected  by  the  withdrawal  or  modi¬ 
fication  pending  a  further  appeal  by  the 
Administrator  of  SBA  to  the  Secretary 
of  the  Military  Department  concerned 
for  determination.  SBA  shall  be  allowed 
seven  working  days  after  making  any 
such  request  within  which  (i)  the  Ad¬ 
ministrator  of  SBA  may  appeal  the  de¬ 
cision  of  the  head  of  the  purchasing 
activity  or  his  designee  to  the  Secretary 
concerned,  and  (ii)  to  notify  the  con¬ 
tracting  officer  whether  such  an  appeal 
has  in  fact  been  taken.  If  such  notifi¬ 
cation  is  not  received  by  the  contracting 
officer  within  the  seven-day  period,  it 
shall  be  deemed  that  the  SBA  request  to 
suspend  procurement  action  has  been 
withdrawn  and  that  no  appeal  to  the 
Secretary  was  taken.  Where  an  appeal 
to  the  Secretary  concerned  has  been 
taken  and  the  contracting  officer  has 
been  notified  of  that  fact  within  the 
seven-day  period,  the  head  of  the  pur¬ 
chasing  activity  shall,  in  accordance  with 
Departmental  procedures,  forward  to  the 
Secretary  concerned  a  full  justification 
of  his  decision. 

(2)  Any  procurement  action  affected 
by  a  proposed  withdrawal  or  modification 
which  has  been  appealed  by  the  SBA 
representative  shall  be  suspended  pend¬ 
ing  the  decision  of  the  head  of  the  pur¬ 
chasing  activity  or  his  designee.  If  the 
decision  sustains  the  withdrawal  or  mod¬ 
ification,  and  if  the  SBA  representative 
requests  further  suspension  in  accord¬ 
ance  with  subparagraph  (1)  of  this  para¬ 
graph,  the  suspension  shall  continue  until 

(i)  the  SBA  appeal  is  deemed  to  have 
been  withdrawn  (as  provided  in  subpara¬ 
graph  (1)  of  this  paragraph)  or  (ii)  the 
matter  is  determined  by  the  Secretary 
of  the  Military  Department  concerned: 
Provided,  That  such  suspension  shall  not 
apply  to  any  particular  procurement 
action  which,  as  determined  by  the  con¬ 
tracting  officer,  must,  in  order  to  protect 
the  public  interest,  be  initiated  without 
delay  and  as  to  which  he  Inserts  in  the 
contract  file  a  statement  signed  by  him 
justifying  the  determination.  The  con¬ 
tracting  officer  shall  promptly  notify  the 
SBA  representative  of  any  procurement 
action  initiated  pursuant  to  the  proviso 
of  the  preceding  sentence. 

(3)  A  signed  memorandum  of  any 
withdrawal  or  modification  shall  be  made 
and  retained. 

§  1.706—4  Reporting  for  Department  of 
Commerce  procurement  synopsis. 

See  §  2.206-3. 

§  1.706—5  Total  set-asides. 

(a)  The  entire  amoimt  of  an  individ¬ 
ual  procurement  or  class  of  procurements 


(including  but  not  limited  to  contracts 
for  maintenance,  repair,  and  construc¬ 
tion)  shall  be  set  aside  for  exclusive  small 
business  participation  (see  S  1.706-1) 
where  there  is  a  reasonable  expectation 
that  bids  or  proposals  will  be  obtained 
from  a  sufficient  number  of  responsible 
small  business  concerns  so  that  awards 
will  be  made  at  reasonable  prices.  Total 
set-asides  shall  not  be  made  unless  such 
a  reasonable  expectation  exists;  how¬ 
ever.  see  9  1.706-6  as  to  partial  set-asides. 

(b)  Contracts  for  total  small  business 
set-asides  may  be  entered  into  by  con¬ 
ventional  negotiation  or  by  a  special 
method  of  procurement  known  as  “Small 
Business  Restricted  Advertising.”  The 
latter  method  shall  be  used  wherever 
possible.  Invitations  for  Bids  and  Re¬ 
quests  for  Proposals  shall  be  restricted  to 
small  business  concerns.  Small  Business 
Restricted  Advertising,  including  awards 
thereunder,  shall  be  conducted  in  the 
same  way  as  prescribed  for  formal  adver¬ 
tising  in  Part  2  of  this  subchapter,  except 
that  bids  and  awards  shall  be  restricted 
to  small  business  concerns. 

(c)  In  procurements  involving  total 
set-asides  for  small  business,  each  Invi¬ 
tation  for  Bids  or  Requests  for  Proposals 
shall  contain  substantially  the  following 
notice: 

MOnCB  OF  SICAU.  StTSINESS  SET-ASIOB 

Bids  or  proposals  under  this  procurement 
are  solicited  from  small  business  concerns 
only  and  this  procurement  is  to  be  awarded 
only  to  one  or  more  small  business  concerns. 
This  action  is  based  on  a  determination  by 
the  contracting  officer,  alone  or  In  conjunc¬ 
tion  with  a  representative  of  the  Small  Busi¬ 
ness  Administration,  that  it  is  in  the  Interest 
of  maintaining  or  mobilizing  the  Nation’s 
full  productive  capacity,  in  the  interest  of 
war  or  national  defense  programs,  or  in  the 
interest  of  assuring  that  a  fair  proportion  of 
government  procxirement  is  placed  with 
small  business  concerns.  A  small  business 
concern  la  a  concern  that — 

(1)  Is  not  dominant  in  its  field  of  opera¬ 
tion  and,  with  its  affiliates,  employs  fewer 
than  500  employees,  or 

(11)  Is  certified  as  a  small  business  concern 
by  the  Small  Business  Administration. 

In  addition  to  meeting  these  criteria,  a  dealer 
submitting  bids  or  proposals  in  its  own  name 
must  be  a  regular  dealer  (non-manufac¬ 
turer)  and  agree  to  furnish  the  product  of  a 
small  business  manufacturer  or  producer  in 
the  performance  Of  the  contract:  Provided, 
That  this  requirement  as  to  dealers  does  not 
apply  to  construction  or  service  contractors. 
The  right  is  reserved  to  reject  any  or  all  bids 
or  proposals  when  it  is  in  the  interest  of  the 
Government  to  do  so.  Bids  or  proposals  re¬ 
ceived  from  firms  which  are  not  small  busi¬ 
ness  concerns  shall  be  considered  nonre- 
sponsive. 

§  1.706—6  Partial  set-asides. 

(a)  A  portion  of  a  procurement  (in¬ 
cluding  but  not  limited  to  contracts  for 
maintenance,  repair,  and  construction) 
shall  be  set  aside  for  exclusive  small 
business  participation  (see  9  1.706-1) 
where — 

(!)•  The  procurement  is  not  appropri¬ 
ate  for  total  set-aside  pursuant  to 
9  1.706-5; 

(2)  The  procurement  is  severable  into 
two  or  more  economic  production  runs 
or  reasonable  lots;  and 

(3)  Two  or  more  small  business  con¬ 
cerns  are  expected  to  have  the  technical 
competency  and  productive  capacity  to 
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furnish  a  severable  portion  of  the  pro¬ 
curement  at  a  reasonable  price. 

Similarly,  a  class  of  procurements  (in¬ 
cluding  but  not  limited  to  contracts  for 
maintenance,  repair,  and  construction) 
may  be  partially  set  aside  in  accordance 
with  S  1.706-2(c). 

(b>  Where  a  portion  of  a  prcx^urement 
is  to  be  set  aside  for  small  business  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
the  procurement  shall  be  divided  into  a 
set-aside  portion  and  a  non-set-aside 
portion,  each  of  which  shall  be  not  less 
than  an  economic  production  nm  or 
reasonable  lot.  Insofar  as  practical,  the 
set-aside  portion  will  be  such  as  to  make 
ttie  maximum  use  of  small  business 
capacity. 

(c)  In  procurements  involving  partial 
set-asides  for  small  business,  each  Invi- 
tation  for  Bids  or  Requests  for  Proposals 
shall  contain  substantially  the  following 
notice: 

NOnCK  or  SMALL  BUSUTESS  SET-ASIDE 

(imlts)  of  this  procurement  are  to  be 
awarded  only  to  one  or  more  small  business 
concerns.  Negotiation  for  award  of  the  por¬ 
tion  of  this  procurement  set-aside  for  small 
business  will  be  conducted  only  with  re¬ 
sponsible  small  business  concerns  who  sub¬ 
mit  responsive  bids  or  proposals  on  the 
non-set-aslde  portion  at  a  unit  price  within 
120  percent  of  the  highest  award  made  on  the 
non-set-aslde  portion.  Negotiations  shall  be 
conducted  with  such  small  business  concerns 
in  the  order  of  their  bids  or  proposals  on 
the  non-set-aslde  portion,  beginning  with 
the  lowest  responsive  bid  or  proposal.  This 
action  Is  based  on  a  determination  by  the 
contracting  officer,  alone  or  In  conjunction 
with  a  reiM-esentative  of  the  Small  Bvislness 
Administration,  that  It  . Is  In  the  Interest  of 
maintaining  or  mobilizing  the  Nation’s  full 
production  capacity.  In  the  Interest  of  war 
or  national  defense  programs,  or  In  the  Inter¬ 
est  of  assuring  that  a  fair  proportion  of  gov¬ 
ernment  procurement  is  placed  with  small 
business  concerns.  A  small  business  concern 
Is  a  concern  that — 

§  1.706—7  Contract  authority. 

Contracts  for  total  or  partial  set- 
asides,  whether  entered  into  by  conven¬ 
tional  negotiation  (see  §S  1.706-5 (b)  and 
1.706-6(d))  or  by  "Small  Business  Re¬ 
stricted  Advertising”  (see  §  1.706-5  (b)), 
shall  cite  as  authority  10  U.S.C.  2304(a) 
(17)  and  section  15  of  the  Small  Business 
Act  in  the  case  of  a  joint  determination, 
or  10  U.S.C.  2304(a)  (1),  in  the  case  of  a 
unilateral  determination  (see  §  3.201-2 
(b)(2)). 

§  1.707  Subcontracting. 

•  •  •  •  • 

§  1.707—5  Maintenance  of  records. 

(a)  Each  Military  Department  main¬ 
tains  a  record  of  the  extent  of  subcon¬ 
tracting  and  subcontracting  to  small 
business  concerns  by  contractors  which 
adopt  “Defense  Subcontracting  Small 
Business  Programs”  under  §  1.707-3. 
Such  information  is  transmitted  semi¬ 
annually  to  the  Assistant  Secretary  of 
Defense  (Supply  and  Logistics).  Per¬ 
tinent  records  are  compiled  from  sub¬ 
missions  on  DD  Form  1140  (see  §  1.707-3 
(f ) ) .  A  contractor  which  does  not  adopt 
a  “Defense  Subcontracting  Small  Busi¬ 
ness  Program,”  or  does  adopt  one  but 
does  not  furnish  subcontracting  re¬ 


ports,  shall  be  recorded  for  the  period 
in  question  as  “Not  Reporting.” 

(b)  Records  pertaining  to  the  initia¬ 
tion  of  individual  procurements  under 
each  class  set-aside  shall  be  maintained 
by  individual  purchasing  activities.  Such 
records  shall  include :  IFB  or  RFP  Num¬ 
ber  and  Date;  Item  or  Service;  Unilateral 
or  Joint  Class  Set-Aside  and  Number; 
Estimated  Amount  of  Procurement;  and 
Estimated  Amount  of  Set-Aside.  A  copy 
of  each  such  record  shall  be  made  avail¬ 
able  by  each  purchasing  activity  to  SB  A, 
upon  request. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  S  U.S.C. 
22, 10U.S.C.  2202) 


PART  2-~PROCUREMENT  BY  FORMAL 
ADVERTISING 

Subpart  D — Opening  of  Bids  and 
Award  of  Contracts 

1.  Pursuant  to  Comptroller  General 
Decision  B-120281,  dated  November  25, 
1958,  revised  §  2.405-2  (b)  allows  limited 
redelegation  of  authority  to  permit  with¬ 
drawal  of  bids  in  situations  described  in 
§  2.405-2(a)  (1)  (where  clear  and  con¬ 
vincing  evidence  establishes  existence  of 
a  mistake). 

Section  2.405-2 (b),  as  revised,  reads 
as  follows: 

§  2.405  Mistakes  in  bids. 

•  «  •  *  * 

§  2.405—2  Mistakes  disclosed  after  open¬ 
ing  and  prior  to  award  other  tban 
obvious  or  apparent  mistakes  of  a 
clerical  nature. 

*  «  •  •  * 

(b)  Authority  for  making  the  deter¬ 
minations  set  forth  in  paragraph  (a) 
of  this  section  may  be  delegated,  with¬ 
out  power  of  redelegation,  as  set  forth 
below: 

(1)  Department  of  the  Army:  To  the 
Chief,  Contracts  Branch,  Deputy  Chief 
of  Staff  for  Logistics;  Chief  of  Engineers ; 
CJhief  of  Ordnance;  The  Quartermaster 
General. 

(2)  Department  of  the  Navy:  To  the 
Director,  Contracts  Division,  Bureau  of 
Yards  and  Docks;  the  Assistant  Chief  for 
Purchasing,  Bureau  of  Supplies  and 
Accounts. 

(3)  Department  of  the  Air  Force:  To 
the  Staff  Judge  Advocate,  Headquarters, 
Air  Materiel  Command. 

The  above  authority  shall  not  be  re¬ 
delegated  except  that  authority  for  mak¬ 
ing  the  determinations  set  forth  in 
paragraph  (a)  of  this  section  may  be 
redelegated,  without  power  of  further 
redelegation,  to  purchasing  activities 
having  legal  counsel  available. 

2.  In  5  2.406,  the  word  “preliminary” 
has  been  deleted  from  the  last  sentence 
thereof.  Section  2.406,  as  revised,  reads 
as  follows: 

§  2.406  Award. 

Award  shall  be  made  with  reasonable 
promptness  by  written  notice  (see 
§§  18.101-2  and  16.102-2)  to  that  re¬ 
sponsible  bidder  whose  bid,  conforming 
to  the  invitation  for  bids,  will  be  most 
advantageous  to  the  Government,  price 
and  other  factors  considered:  Provided, 


That  an  award  shall  not  be  made  to  other 
than  the  lowest  responsible  bidder  except 
in  accordance  with  procedures  prescribed 
by  each  Military  Department.  Award 
will  be  effected  by  mailing  or  deliver!^ 
to  the  bidder  a  properly  executed  award 
or  notice  of  award. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C. 
22, 10  U.S.C.2202) 


part  a — COORDINATED 
PROCUREMENT 

Subpart  B— Policies  and  General 
Principles 

Section  4.204,  as  revised,  reads  as 
follows: 

§  4.204  Items  in  short  supply. 

In  cases  where  shortages  develop  in 
supplies  being  purchased,  the  normal 
procedure  will  be  to  resolve  the  problem 
on  a  Departmental  level.  If  mutual 
agreement  cannot  be  reached,  the  sub¬ 
ject  shall  be  referred  to  the  Assistant 
Secretary  of  Defense  (Supply  and  Logis¬ 
tics)  for  decision. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C. 
22,  10  U.S.C.  2202) 


part  6— foreign  PURCHASES 
Subpart  F — Duty  and  Customs 

Subpart  F  of  this  part  has  been  re¬ 
vised  to  provide  for  the  duty-free  impor¬ 
tation  of  certain  supplies  (not  including 
equipment)  for  vessels  or  aircraft  op¬ 
erated  by  the  United  States,  under  the 
authority  of  19  U.S.C.  1309(a)  (1) .  Sub¬ 
part  F,  as  revised,  reads  as  follows: 

§  6.601  Customs  duties  on  foreign  pur¬ 
chases. 

Duty  must  ordinarily  be  paid  in  con¬ 
nection  with  the  importation  of  supplies 
purchased  outside  of  the  United  States, 
except  that  the  importation  (a)  of 
“emergency  purchases  of  war  material 
abroad”  by  a  Military  Department  is  ex¬ 
empt  from  duty  (10  U.S.C.  2383),  and 
(b)  of  certain  supplies  (not  including 
equipment)  for  vessels  or  aircraft  oper¬ 
ated  by  the  United  States  is  also  exempt* 
from  duty  (19  U.S.C.  1309).  Where  the 
imp<M‘tation  of  supplies  is  subject  to  cus¬ 
toms  duties,  a  Military  Department  is 
exempt  from  any  requirements  of  a  cus¬ 
toms  bond. 

§  6.602  Emergency  purchases  of  war 
material  abroad. 

§  6.602—1  General. 

This  section  furnishes  guidance  as  to 
what  constitutes  “emergency  purchases 
of  war  material  abroad,”  prescribes  the 
conditions  under  which  duty-free  entry 
certificates  may  be  issued  in  connection 
with  the  importation  of  such  purchases 
and  sets  forth  the  form  of  certificate  to 
be  utilized.  The  procedures  to  be  fol¬ 
lowed  in  the  issuance  of  such  certificates 
shall  be  as  prescribed  by  the  respective 
Departments. 

§  6.602—2  War  materials. 

As  used  in  this  section  the  term  “war 
material”  includes  the  following: 
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(a)  Weapons,  munitions,  aircraft,  ves¬ 
sels,  or  boats ; 

(b)  Agricultural,  industrial,  or  other 
supplies  used  in  the  prosecution  of  war 
or  for  the  national  defense ; 

(c)  Supplies,  including  components  or 
equipment,  necessary  for  the  manufac¬ 
ture,  production,  processing,  repair,  serv¬ 
icing,  or  operation  of  the  supplies  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section  above. 

§  6.602—3  Emergency  purchases. 

As  used  in  this  section,  the  term 
“emergency  purchases”  includes  the  fol¬ 
lowing: 

(a)  War  material  purchased  by  any 
Department  in  time  of  war  or  a  national 
emergency,  including  any  war  material 
received  in  exchange  for  anything  of 
value  obtained  imder  reciprocal  aid  or 
other  statutory  authority ; 

(b)  War  material  purchased  because 
of  a  shortage  of  domestic  supply,  pur¬ 
suant  to  a  decision  that  the  supplies  are 
necessary  for  the  adequate  maintenance 
of  the  Armed  Services; 

(c)  Captured  enemy  war  material; 

(d)  Materials  requisitioned  by  United 
States  Forces  abroad ; 

(e)  Materials  rebuilt  from  other  ma¬ 
terials  owned  by,  captured  by,  or  turned 
over  to  United  States  Forces;  and 

(f)  War  materials  procured  for  the 
use  of  United  States  Forces  abroad  or 
United  States  vessels  in  foreign  waters. 

§  6.602—4  Use  of  duty-free  entry  cer¬ 
tificates. 

The  issuance  of  duty-free  entry  certifi¬ 
cates  in  appropriate  situations  will  result 
in  important  savings  for  military  appro¬ 
priations.  At  the  same  time,  any  proce¬ 
dure  established  for  the  issuance  of  such 
certificates  must  recognize  that  any¬ 
thing  other  than  a  careful  selection  of 
the  proper  situations  where  such  certifi¬ 
cates  are  to  be  issued  may  fail  to  save 
funds  and  may  result  in  unanticipated 
advantages  to  contractors,  especially  in 
situations  involving  fixed-price  con¬ 
tracts.  Considerations  which  are  per¬ 
tinent  to  the  selection  of  those  cases 
where  such  certificates  should  be  issued 
Include  (a)  the  savings  to  be  accom¬ 
plished  by  the  issuance  of  the  certificate; 
(b)  the  administrative  burden  and  cost 
of  processing  the  certificate;  and  (c)  the 
degree  of  supervision  which  can  be  exer¬ 
cised  by  the  Government  over  the  sup¬ 
plies  or  materials  to  be  imported  to  verify 
that  the  full  benefit  of  the  certificate 
Inures  to  the  Government.  The  latter 
consideration  is  particularly  significant 
in  the  case  of  fixed-price  contracts  since 
title  to  the  importation  does  not  gen¬ 
erally  vest  in  the  Government  until  de¬ 
livery  of  the  end  product. 

§  6.602—5  Limitations. 

Subject  to  the  considerations  set  forth 
in  §  6.602-4,  a  duty-free  entry  certificate 
may  be  issued  in  accordance  with  De¬ 
partmental  procedures  when  an  “emer¬ 
gency  ptirchase  of  war  material”  is  made 
under  the  following  circumstances : 

(a)  Direct  purchases  abroad  regard¬ 
less  of  whether  title  passes  at  point  of 
origin  or  at  destination  in  the  United 
States:  Providing,  The  contract  states 
that  the  final  price  is  exclusive  of  duty; 


(b)  Purchases  abroad  by  a  Govern¬ 
ment  prime  contractor  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  tsrpe  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between  the 
purchaser  and  the  Government) ,  regard¬ 
less  of  whether  title  passes  at  point  of 
origin  or  at  destination  in  the  United 
States.  If  a  fixed-price  prime  or  fixed- 
price  subcontract  intervenes,  the  criteria 
stated  in  paragraph  (c)  of  this  section 
should  be  followed;  and 

(c)  Purchases  abroad  by  a  fixed-price 
contractor,  fixed-price  subcontractor,  or 
cost-type  subcontractor  where  a  fixed- 
price  prime  or  fixed-price  subcontract 
intervenes:  Provided,  (1)  The  fixed- 
price  prime  and,  where  applicable,  fixed- 
price  subcontract  prices  are,  or  are 
amended  to  be,  exclusive  of  duty;  (2) 
the  prime  contractor  and,  where  appli¬ 
cable,  the  subcontractors  concerned  cer¬ 
tify  that  the  supplies  so  purchased  are 
to  be  delivered  to  the  Government  or  in¬ 
corporated  in  Government-owned  prop¬ 
erty  or  in  an  end  product  to  be  furnished 
to  the  Government,  and  that  duty  will 
be  paid  if  such  supplies  or  any  portion 
thereof  are  utilized  for  other  than  the 
performance  of  the  Government  con¬ 
tract  or  disposed  of  other  than  for  the 
benefit  of  the  Government  in  accordance 
with  the  contract  terms;  and  (3)  such 
procurement  abroad  is  authorized  by  the 
terms  of  the  prime  contract,  the  appli¬ 
cable  subcontract,  or  by  the  contracting 
ofiBcer. 

§  6.602—6  Duty-free  entry  certificate. 

The  duty-free  entry  certificate  referred 
to  in  this  section  will  be  printed,  stamped, 
or  typed  on  the  face  of  Customs  Form 
7501  or  attached  thereto,  and  will  be  ex¬ 
ecuted  by  a  duly  designated  ofScer  or 
civilian  official  of  the  appropriate  De¬ 
partment  in  the  following  form: 

I  certify  that  the  procurement  of  this  ma¬ 
terial  constituted  an  emergency  purchase  of 
war  material  abroad  by  the  Department  of 
the  (indicate  Army,  Navy,  or  Air  Force)  and 
It  is  accordingly  requested  that  such  material 
be  admitted  free  of  duty  pursuant  to  10 
U.S.C.  2383. 


(Name) 


(Title),  ‘who  has  been 
designated  to  execute 
free  entry  certificates 
for  the  above-named 
Department 


(Grade) 


(Organization) 

§  6.603  Supplies  for  vessels  or  aircraft 
operated  by  the  United  States. 

(a)  Subject  to  the  considerations  set 
forth  in  §  6.602-4,  a  duty-free  entry  cer¬ 
tificate  may  be  Issued  when  "certain  sup¬ 
plies  (not  including  equipment)”  are 
purchased  for  vessels  or  aircraft  operated 
by  the  United  States.  As  used  in  this 
section,  the  term  “certain  supplies  (not 
including  equipment)”  includes  articles 
known  as  “stores”,  such  as  food,  medi¬ 
cines  and  toiletries,  and.  in  addition,  all 
consumable  articles  nece^ry  and  ap¬ 
propriate  for  the  propulsion,  operation 
and  maintenance  of  the  vessel  or  aircraft. 


such  as  fuel  oil,  gasoline,  grease,  paint, 
cleansing  compoimds,  solvents,  wiping 
rags  and  polishes.  It  does  not  include 
portable  articles  necessary  and  appro¬ 
priate  for  the  navigation,  operation  or 
maintenance  of  the  vessel  or  aircraft 
and  for  the  comfort  and  safety  of  the 
persons  on  board,  such  as  rope,  bolts  and 
nuts,  bedding,  china  and  cutlery,  which 
are  included  in  the  term  “equipment”.' 
The  procedures  to  be  followed  in  the  is¬ 
suance  of  such  certificates  shall  be  as 
prescribed  by  the  respective  Depart¬ 
ments. 

(b)  The  duty-free  entry  certificate  re¬ 
ferred  to  in  this  section  will  be  printed, 
stamped,  or  typed  on  the  face  of  Customs 
Form  7501,  or  attached  thereto,  and  will 
be  executed  by  a  duly  designated  officer 
or  civilian  official  of  the  appropriate  De¬ 
partment  in  the  following  form: 

I  certify  that  the  procxirement  of  this  ma¬ 
terial  constituted  a  pxurchase  of  supplies  by 
the  United  States  for  vessels  or  aircraft  oper¬ 
ated  by  the  United  States,  and  Is  admissible 
free  of  duty  pursuant  to  19  U.S.C.  1309. 


(Name) 


(Title) 


(Organization) 

§  6.604  Customs  duties  and  drawbacks. 

Whenever  any  Department  purchases 
supplies  with  respect  to  which  there 
might  arise  a  claim  to  a  refund  or  draw¬ 
back  of  customs  duties  paid  thereon  (to 
the  extent  such  drawback  is  author¬ 
ized  pursuant  to  the  Tariff  Act  of  1930, 
19  U.S.  Code,  Chapter  4) ,  the  price  to  be 
paid  shall  ordinarily  include  the  customs 
duties,  and  accordingly  the  supplier  will 
have  no  claim  to  a  drawback.  On  the 
other  hand,  when  the  price  to  be  paid 
for  any  such  purpose  does  not  include 
the  cusoms  duties,  then  the  supplier  will 
have  Die  right  to  claim  any  drawback 
with  respect  to  duties  paid  by  the  sup¬ 
plier:  Provided,  (a)  He  has  reserved  such 
right  in  connection  with  such  sale  or 
consignment  and  (b)  he  produces  evi¬ 
dence  that  such  reservation  was  made 
with  the  knowledge  and  consent  of  the 
exporter. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C.  22, 
10  U.S.C.  2202) 


PART  7— CONTRACT  CLAUSES 

Subpart  A— Clauses  for  Fixed-Price 
Supply  Contracts 

Section  7.105-5,  relative  to  the  contract 
clause,  has  been  revised  to  delete  the 
introductory  language  on  applicability, 
and  to  refer  therefor  to  §  1.313.  Section 
7.105-5,  as  revised,  reads  as  follows: 

§  7.105—5  Liquidated  damages. 

In  accordance  with  §  1.313,  where  a 
liquidated  damages  provision  is  to  be 
used  in  a  supply  contract,  the  foyowing 
provision  shall  be  inserted  as  paragraph 
(f)  of  the  Default  clause  (§  8.707  of  this 
subchapter)  and  the  present  paragraph 
(f)  of  that  clause  shall  be  redesignated 

“(g)”: 

(f)  If  the  Contractor  falls  to  deUver  the 
supplies  or  perform  the  services  within  the 
time  specified  In  this  contract,  or  any  exten- 
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don  tliereof,  the  actual  damage  to  the  Gov¬ 
ernment  for  the  delay  will  be  difficult  or 
Impoedble  to  determine.  Therefore  In  lieu 
of  actual  damages  the  Contractor  shall  pay 
to  the  Government  as  fixed,  agreed,  and 
liquidated  damages  for  each  calendar  day  of 
delay  the  amount  set  forth  elsewhere  In  this 
contract.  Alternatively,  the  Government 
may  terminate  this  contract  In  whole  or  In 
part  as  provided  In  paragraph  (a)  of  this 
clause,  and  in  that  event  the  Contractor 
shall  be  liable,  in  addition  to  the  excess  costs 
provided  In  paragraph  (b)  above,  for  such 
liquidated  damages  accruing  until  such  time 
as  the  Government  may  reasonably  obtain 
delivery  or  performance  of  similar  supplies 
or  services.  The  Contractor  shall  not  be 
charged  with  liquidated  damages  when  the 
delay  arises  out  of  causes  beyond  the  control 
and  without  the  fault  or  negligence  of  the 
Contractor,  as  defined  In  paragraph  (c)' 
above,  and  in  such  event,  subject  to  the  "Dis¬ 
putes”  clause,  the  Contracting  Officer  shall 
ascertain  the  facts  and  extent  of  the  delay 
and  shall  extend  the  time  for  performance 
of  the  contract  when  in  his  Judg^nent  the 
findings  of  fact  Justify  an  extension. 

Subpart  B — Clauses  for  Cost-Reim* 

bursement  Type  Supply  Contracts 

The  allowable  cost,  fee,  and  payment 
clauses  in  §  7.203-4  have  been  revised  to 
implement  Department  of  Defense  Di¬ 
rective  7800.6,  which  requires  contractors 
under  cost-reimbursement  contracts  to 
maintain  a  reasonable  investment  in 
inventories,  work-in-process,  and  serv¬ 
ices  prior  to  delivery  of  the  end  items. 
The  change  authorizes  reimbursement  of 
primes  for  100  percent  of  those  payments 
made  to  subcontractors  so  long  as  such 
pairments  do  not  exceed  the  80  percent 
reimbursement  basis  for  cost-type  sub¬ 
contracts,  or  70  percent  progress  pay¬ 
ment  basis  for  fixed-price  subcontracts. 
While  this  procedure  still  results  in  a  20 
percent  withholding,  the  withholding  is 
distributed  on  the  basis  of  performance, 
thus  removing  the  complaint  that  primes 
are  required  to  finance  their  subcon¬ 
tractors.  The  specific  paragraphs  which 
have  been  revised  in  these  clauses  are 
as  follows: 

In  the  clause  under  §  7.203-4(a),  sub¬ 
ject  “Allowable  Cost,  Fixed  Pee,  and 
Payment",  paragraph  (c)  (1)  and  (3) 
thereof;  in  the  clause  under  §  7.203-4 (b) , 
subject,  “Allowable  Cost,  Incentive-Fee, 
and  Pajmient",  paragraph  (c)  (1)  and 
(3).  Two  sentences  have  been  added  to 
S  7.203-4 (c)  concerning  certain  ap¬ 
provals  in  the  clauses  under  paragraphs 
(a)  and  (b).  These  revised  paragraphs 
now  read  as  follows: 

§  7.203-4  AllowaUe  cost,  fee,  and  pay¬ 
ment. 

(a)  •  •  • 

ALLOWABUC  COST,  FIXED  FEE,  AND  PAYMENT 
•  •  •  •  • 

(c)  (1)  As  promptly  as  may  be  practicable 
after  the  receipt  of  each  invoice  or  voucher 
and  statement  of  cost,  the  Government  shall, 
except  as  otherwise  provided  in  this  contract, 
and  subject  to  the  provisions  of  paragraph 
(d)  below,  make  pajrment  thereon,  as  ap¬ 
proved  by _ ,•  to  the  extent  of: 

(i)  100  percent  of  such  approved  costs 
representing  progress  payments  to  subcon¬ 
tractors  under  fixed  price  tjrpe  subcontracts: 
fVovided,  That  such  payments  by  the  Govern¬ 
ment  to  the  Contractor  ■shall  not  exceed  70 
percent  of  the  costs  incurred  by  such  sub¬ 
contractors. 


(ii)  100  percent  of  such  approved  costs 
representing  cost  reimbursement  to  subcon¬ 
tractors  under  cost  reimbursement  type  sub¬ 
contracts  :  Provided,  That  few  cost  reimbiuse- 
ment  type  subcontracts  not  covered  by  the 
exceptions  listed  in  S  3.404-3(d)  (2)  of  this 
subchapter,  as  in  effect  on  the  date  of  this 
contract,  such  payments  by  the  Government 
shall  not  exceed  80  percent  of  the  costs  in¬ 
curred  by  such  subcontractors,  and 

•  •  •  •  • 

(3)  The  total  of  the  amounts  which  may 
be  withheld  at  any  one  time  under  both 
(c)(1)  and  (c)(2)  above  shall  not  exceed 
the  greatest  amount  which  may  then  be 
withheld  under  either  (c)(1)  or  (c)(2), 
whichever  permits  the  greater  withholding 
at  that  time. 

(b)  •  •  • 

ALLOWABLE  COST,  INCENTIVE  FEE,  AND 
PAYMENT 

•  •  •  •  • 

(c) (1)  As  promptly  as  may  be  practi¬ 
cable  after  the  receipt  of  each  invoice  or 
voucher  and  statement  of  cost,  the  Govern¬ 
ment  shall,  except  as  otherwise  provided  in 
this  contract,  and  subject  to  the  provisions 
of  paragraph  (d)  below,  make  payment 

thereon,  as  approved  by _ ,•  to  the 

extent  of: 

(i)  100  percent  of  such  approved  costs 
representing  progress  payments  tc  subcon¬ 
tractors  under  fixed  price  tjrpe  subcontracts: 
Provided,  That  such  payments  by  the  Gov¬ 
ernment  to  the  Contractor  shall  not  exceed 
70  percent  of  the  costs  incurred  by  such 
subcontractors, 

(ii)  100  percent  of  such  approval  costs 
representing  cost  reimbursement  to  subcon¬ 
tractors  under  cost  reimbursement  type 
subcontracts:  Provided,  That  for  cost  reim¬ 
bursement  type  subcontracts  not  covered  by 
the  exceptions  listed  in  §  3.404-3(d)  (2)  of 
the  Armed  Services  Procurement  Regulation, 
as  in  effect  on  the  date  of  this  contract,  such 
payments  by  the  Government  shall  not 
exceed  80  percent  of  the  costs  incurred  by 
such  subcontractors,  and 

(ill)  80  percent  of  all  other  such  approved 
costs. 

•  A  •  •  • 

(3)  The  total  of  the  amounts  which  may 
be  withheld  at  any  one  time  under  both 
(c)(1)  and  (c)(2)  above  shall  not  exceed 
the  greatest  amoimt  which  may  then  be 
withheld  under  either  (c)(1)  or  (c)(2), 
whichever  permits  the  greater  withholding 
at  that  time. 

(€)••• 

(c)(1)  In  the  foregoing  clauses,  insert, 
in  contracts  of  the  Department  of  the  Army 
and  the  Department  of  the  Air  Force,  the 
words,  "the  Contracting  Officer,"  and  insert, 
in  contracts  of  the  Department  of  the  Navy 
the  words  "the  Comptroller  of  the  Navy 
(Contract  Audit  Division)"  in  the  spaces 

designated  by  an  asterisk  ( _ *). 

For  approvals  with  regard  to  fixed-price  type 
subcontracts,  pursuant  to  paragraph  (c)(1) 
(i)  of  the  foregoing  clauses,  the  standards 
shall  be  the  same  as  those  governing  progress 
payments  on  fixed -price  type  prime  contracts. 
For  approvals  with  regard  to  cost-reimburse¬ 
ment  tjrpe  subcontracts,  pursuant  to  para¬ 
graph  (c)(1)  (ii)  of  the  foregding  clauses, 
the  standards  shall  be  the  same  as  those  con¬ 
tained  in  §  3.404-3 (d)  for  prime  contracts. 

The  Records  clause  in  §  7.203-7  has 
been  revised  to  reduce  the  period  of  re¬ 
tention  of  contractors’  records  to  three 
years,  in  accordance  with  Comptroller 
General  Decision  B-100489,  dated  Sep¬ 
tember  10,  1958.  To  avoid  an  incon¬ 
sistency,  the  clause  “Records,  Universi¬ 
ties’’,  formerly  set  forth  in  §  7.403-8,  has 
been  deleted.  A  revised  clause  for  non¬ 


profit  educational  institutions  will  be 
published  in  an  early  revision. 

Section  7.203-7,  as  revised,  now  reads 
as  follows: 

§  7.203—7  Records. 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section,  insert  the  following 
clause: 

XECORDS 

•  •  •  •  • 

(4)  Except  for  documentary  evidence  de¬ 
livered  to  the  Government  pursuant  to  sub- 
paragraph  (3)  above,  the  Ck}n tractor  shall 
preserve  and  make  available  Its  records  for 
a  period  of  three  years  (unless  a  longer  period 
of  time  Is  provided  by  applicable  statute  car 
by  any  other  clause  In  this  contract)  from 
the  date  of  the  voucher  or  Invoice  submitted 
by  the  Contractor  after  the  completion  of 
the  work  under  the  contract  and  designated 
by  the  Contractor  as  the  "completion 
voucher"  or  "completion  invoice"  or,  in  the 
event  this  contract  has  been  completely  ter¬ 
minated.  from  the  date  of  the  termination' 
settlement  agreement:  Provided,  however. 
That  records  which  relate  to  (A)  appeals 
under  the  clause  of  this  contract  entitled 
"Disputes,"  (B)  litigation  or  the  settlement 
of  claims  arising  out  of  the  performance  of 
this  contract,  or  (C)  costs  or  expenses  of 
the  contract  as  to  which  exception  has  been 
taken  by  the  Comptroller  General  or  any  of 
his  duly  authorized  representatives,  shall  be 
retained  by  the  Contractor  until  such  ap¬ 
peals,  litigation,  claims,  or  exceptions  have 
been  disposed  of.  but  in  no  event  for  less 
than  the  three-year  period  mentioned  above. 

(b)  In  the  case  of  contracts  which  establish 
separate  periods  of  performance,  the  fol¬ 
lowing  alternate  subparagraphs  (a)  (4)  and 

(5)  may  be  substituted  for  the  corresponding 
subparagraphs  of  the  clause  prescribed  by 
(a)  above. 

(4)  Except  for  documentary  evidence  de¬ 
livered  to  the  Government  pursuant  to  sub- 
paragraph  (3)  above,  the  Contractor  shall 
preserve  and  make  available  its  records  for  a 
period  of  three  years  (unless  a  longer  period 
of  time  is  provided  by  applicable  statute  or 
by  any  other  clause  in  this  contract)  from 
the  date  of  the  voucher  or  invoice  submitted 
by  the  Contractor  after  the  completion  of 
work  performed  during  any  separate  period 
of  performance  established  by  this  contract 
or  by  any  amendment  or  supplemental  Agree¬ 
ment.  without  regard  to  former  or  subse¬ 
quent  periods  of  performance :  Provided, 
however.  That  records  which  relate  to  (A) 
appeals  under  the  clause  of  this  contract 
entitled  "Disputes,"  (B)  litigation  or  the 
settlement  of  claims  arising  out  of  the  per¬ 
formance  of  this  contract,  or  (C)  costs  or 
expenses  of  the  contract  as  to  which  excep¬ 
tion  has  been  taken  by  the  Comptroller  Gen¬ 
eral  or  any  of  his  duly  authorized  represen¬ 
tatives,  shall  be  retained  by  the  Contractor' 
until  such  appeals,  litigation,  claims,  or  ex¬ 
ceptions  have  been  disposed  of.  but  in  no 
event  for  less  than  the  three-year  period 
mentioned  above:  And  provided  further, That 
if  the  Contractor  plans  to  destroy  any  records 
sooner  than  three  years  after  the  date  of 
the  voucher  or  invoice  to  be  submitted  after 
the  completion  of  the  work  performed  during 
the  total  of  the  periods  of  performance  estab¬ 
lished  by  this  contract  and  all  amendments 
and  supplemental  agreements  thereto,  which 
voucher  or  invoice  shall  be  designated  "com¬ 
pletion  voucher"  or  "completion  invoice,”  it 
shall  give  written  notice  to  the  Contracting 
Officer  and  to  the  Comptroller  General  of  the 
United  States,  specifying  any  records  which 
it  plans  to  destroy  after  the  expiration  of  90 
days  from  the  receipt  of  such  notice,  and 
shall  retain  any  records  which  either  the 
Contracting  Officer  or  the  Comptroller  Gen¬ 
eral,  by  written  notice  within  90  days  after 
receipt  of  the  Contractor’s  notice,  requires  to 
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be  retained  for  a  further  specified  period  of 
time. 

'(5)  Except  for  documentary  evidence  de¬ 
livered  pursuant  to  subparagraph  (3)  above, 
and  the  records  described  in  the  first  pro¬ 
viso  of  subparagraph  (4)  above,  the  Ck)n- 
tractor  may  in  fulfillment  of  its  obligation 
to  retain  its  records  as  required  by  this  clause 
substitute  photographs,  mlcrophotogn'aphs 
or  other  authentic  reproductions  of  such 
records,  after  the  expiration  of  two  years 
following  the  last  day  of  the  month  of  re¬ 
imbursement  to  the  Contractor  of  the  in¬ 
voice  or  voucher  to  which  such  records  re¬ 
late,  unless  a  shorter  period  is  authorized 
by  the  Contracting  Officer  with  the  concur¬ 
rence  of  the  Comptroller  General  or  his  d\ily 
authorized  representative. 

In  the  case  of  such  contracts  which  do 
not  contain  the  foregoing  alternate  sub- 
paragraphs  (a)  (4)  and  (5),  these  sub- 
paragraphs  may  be  inserted  by  amend¬ 
ment  or,  in  the  alternative,  the  reten¬ 
tion  of  records  may  be  administered  in 
accordance  with  the  procedures  set  forth 
in  the  foregoing  alternate  subparagraph 
(a)  (4)  of  the  clause  prescribed  by  para¬ 
graph  (a)  above. 

(RS.  161,  sec.  2202,  70A  Stat.  120;  5  n.S.C. 
22,  10  U.S.C.  2202) 


PART  8-1-TERMINATION  OF 
CONTRACTS 

Subpart  A— Definition  of  Terms 

Section  8.101-22  has  been  revised,  as 
follows: 

§  8.101—22  Special  tooling. 

“Special  tooling”  means  all  jigs,  dies, 
fixtures,  molds,  patterns,  special  taps, 
special  gauges,  special  test  equipment, 
other  special  equipment  and  manufac¬ 
turing  aids,  and  replacements  thereof, 
acquired  or  manufactured  by  the  con¬ 
tractor  for  use  in  the  performance  of  a 
contract,  which  are  of  such  a  specialized 
nature  that,  without  substantial  modi¬ 
fication  or  alteration,  their  use  is  limited 
to  the  production  of  such  supplies  or 
parts  thereof,  or  the  performance  of 
such  services,  as  are  peculiar  to  the  needs 
of  the  Government.  The  term  does  not 
include:  (a)  Items  of  tooling  or  equip¬ 
ment  acquired  by  the  contractor  prior 
to  the  contract,  or  replacements  thereof, 
whether  or  not  altered  or  adapted  for 
use  in  the  performance  of  the  contract, 
(b)  consumable  small  tools,  or  (c)  gen¬ 
eral  or  special  machine  tools,  or  similar 
capital  items. 

Subpart  B — General  Principles  Appli¬ 
cable  to  the  Settlement  of  Fixed- 
Price  Type  Contracts  Terminated  for 
Convenience  and  to  the  Settlement 
of  All  Terminated  Cost-Reimburse¬ 
ment  Type  Contracts 

§  8.208—4  Authorization  for  Subcon¬ 
tract  Settlements  of  $10,000  or  Less 
without  Approval  or  Ratification. 

•  *  •  *  • 

(b)  §  8.513  shall  apply  to  any  disposal 
of  completed  end  items  allocable  to  the 
terminated  subcontract,  except  that 
completed  end  items  allocable  to  the  ter¬ 
minated  subcontract  may  be  disposed  of 
without  review  by  the  contracting  officer 
under  §§  8.513-1  or  8.513-3,  and  with¬ 
out  screening  imder  §  8.513-4,  if  the  total 


amount  thereof  (at  the  subcontract 
price)  when  added  to  the  amoimt  of  the 
settlement  does  not  exceed  the  amount 
authorized  under  paragraph  (a)(1)  of 
this  section. 

Subpart  E — Disposition  of  Termination 
Inventory 

Section  8.507-5  is  revised  as*  follows: 

§  8.507—5  Applicability  of  antitrust  laws. 

Whenever  any  termination  inventory 
which  has  or  may  cost  the  Government 
$3,000,000  or  more  (or  any  patents, 
processes,  techniques,  or  inventions,  ir¬ 
respective  of  cost)  is  to  be  sold  or  other¬ 
wise  disposed  of  to  private  interests,  the 
Department  concerned  shall  promptly 
notify  the  Attorney  General  and  the 
Administrator  of  General  Services  of  the 
proposed  disposal  and  the  probable  terms 
or  conditions  thereof;  and  shall  await 
advice  from  the  Attorney  General  as  to 
whether,  so  far  as  he  can  determine,  the 
proposed  disposition  would  tend  to  create 
or  maintain  a  situation  inconsistent  with 
the  antitrust  laws.  If  the  Attorney  Gen¬ 
eral  advises  that  the  proposed  disposition 
would  tend  to  create  or  maintain  a  sit¬ 
uation  inconsistent  with  the  antitrust 
laws,  such  disposition  will  not  be  made. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C. 
22. 10  U.S.C.  2202) 

PART  9— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  A — Patents 

In  §  9.110,  paragraph  (b)  has  been  re¬ 
vised  as  follows : 

§  9.110  Reporting  of  royalties. 

•  •  «  «  * 

(b)  A  reporting  of  royalties  clause  is 
not  required  to  be  in  contracts  where  the 
work  is  to  be  performed  in  the  United 
States,  its  Territories,  its  possessions,  or 
Puerto  Rico.  In  all  other  contracts, 
regardless  of  the  place  of  delivery,  the 
clause  set  forth  below  shall  be  included. 
See  §  16.806  for  an  approved  form  for 
optional  use  by  contractors  in  submitting 
the  required  report. 

REPORTING  OF  ROYALTIES  (FOREIGN) 

If  this  contract  Is  In  an  amount  which 
exceeds  $50,000,  the  Contractor  shall  report 
in  writing  to  the  Contracting  Officer  during 
the  performance  of  this  contract  the  amount 
of  royalties  paid  or  to  be  paid  by  the  Con¬ 
tractor  directly  to  others  in  the  performance 
of  this  contract.  The  Contractor  shall  also 
(i)  furnish  in  writing  any  additional  infor¬ 
mation  relating  to  such  royalties  as  may  be 
requested  by  the  Contracting  Officer  and  (ii) 
Insert  a  provision  similar  to  this  clause  in 
any  subcontract  hereunder  which  involves 
an  amount  in  excess  of  the  equivalent  of 
fifty  thousand  United  States  doUars. 

Subpart  B — Data  and  Copyrights 

Section  9.203  is  revised  as  follows: 

§  9.203  Contract  clauses;  general. 

In  every  contract  in  which  data  is  spec¬ 
ified  to  be  delivered,  insert  the  clause 
of  §  9.203-1,  except  that  this  clause  shall 
not  be  used  in  contracts  (a)  for  the  ac¬ 
quisition  of  existing  works,  in  accordance 
with  §  9.205,  (b)  wherein  the  clause  of 
§  9.204  is  used  in  accordance  with  the 
provisions  of  §§  9.204-2  and  9.204-3,  (c) 


utilizing  DD  Forms  1261  and  1270  or  DD 
Form  1155,  unless  the  contract  is  solely 
for  the  procurement  of  data,  or  (d)  to  be 
performed  outside  the  United  States,  its 
Territories,  or  possessions,  or  Puerto 
Rico  where  the  clause  of  §  9.206  applies. 
The  additional  sections  of  §§  9.203-2, 
9.203-3,  and  9.203-4  will  be  added  to  the 
clause  of  §  9.203-1,  in  accordance  with 
§  9.202  and  the  instructions  contained  in 
§§  9.203-2, 9.203-3,  and  9.203-4. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C.  22, 
10  U.S.C.  2202) 


PART  13— GOVERNMENT  PROPERTY 
Subpart  A — General 

Section  13.101-5  has  been  revised  as 
follows: 

§  13.101  Definitions. 

*  •  «  •  • 

§  13.101—5  Special  tooling. 

“Special  tooling”  means  all  jigs,  dies, 
fixtures,  molds,  patterns,  special  taps, 
special  gauges,  special  test  equipment, 
other  special  equipment  and  manufac¬ 
turing  aids,  and  replacements  thereof, 
acquired  or  manufactured  by  the  con¬ 
tractor  for  use  in  the  performance  of  a 
contract,  which  are  of  such  a  specialized 
nature  that,  without  substantial  modifi¬ 
cation  or  alteration,  their  use  is  limited 
to  the  production  of  such  supplies  or 
parts  thereof,  or  the  performance  of  such 
services,  as  are  peculiar  to  the  needs  of 
the  Government.  The  term  does  not  in¬ 
clude:  (a)  Items  of  tooling  or  equip¬ 
ment  acquired  by  the  contractor  prior 
to  the  contract,  or  replacements  thereof, 
whether  or  not  altered  or  adapted  for 
use  in  the  performance  of  the  contract, 
(b)  consumable  small  tools,  or  (c)  gen¬ 
eral  or  special  machine  tools,  or  similar 
capital  items. 

Subpart  C — Special  Tooling 

Section  13.306  has  been  revised  as 
follows : 

§  13.306  Fixed-price  and  cost-reimburse- 
ment  type — special  consideration  for 
tooling  with  commercial  use. 

When  performance  of  a  fixed-price  or 
cost-reimbursement  type  contract  re¬ 
quires  a  contractor  to  acquire  tooling 
which  would  be  special  tooling  as  defined 
in  §  13.101-5,  except  that  it  has  commer¬ 
cial  use,  the  contract  may  appropriately 
provide  therefor,  giving  due  considera¬ 
tion  to  the  best  interests  of  the  Govern¬ 
ment  and  the  equities  of  the  contractor. 

Subpart  F — Use  of  Government- 
Owned  Industrial  Facilities  on  Work 
Other  Than  for  a  Military  Depart¬ 
ment 

In  §  13.603,  the  second  item  under  the 
column  heading  “Production  equipment 
Code  No.”  has  been  corrected  to  read 
“3441-34490”.  from  “3411-34490”. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C. 
22.  10  U.S.C.2202) 


PART  16— PROCUREMENT  FORMS 

Subpart  A  has  been  revis^  to  refiect 
DD  Form  1260  *  (Amendment  to  Invita- 


*  Piled  as  part  of  the  original  document. 
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tion  for  Bids)  and  Subpart  B  to  reflect 
DD  Form  1261  *  (General  Provisions 
(E^ort  Form  Negotiated  Contract)). 
The  coverage  provided  that  DD  Forms 
351,  351-1  and  351-2  are  authorized  for 
use  imtil  July  1,  1959.  the  mandatory 
effective  date  of  DD  Forms  1261  and  1270. 
The  revised  portions  of  these  Subparts 
A  and  B  read  as  follows: 

Subpart  A — Forms  for  Advertised 
Supply  Contracts 

§  16.101  Separate  award  type  (Standard 
Forms  30.  31.  32.  26  and  36.  and 
DD  Form  1260).^ 

S  16.101—1  CeneraL 

Except  as  provided  in  S  16.102,  the  fol¬ 
lowing  supply  contract  forms  shall  be 
used  in  effecting  procurements  by  formal 
advertising: 

(a)  Invitation  and  Bid  (Standard 
Form  30) ; 

(b)  Schedule  (Standard  Form  31) ; 

(c)  General  Provisions  (Supply  Con¬ 
tract)  (Standard  Form  32); 

(d)  Any  other  special  terms  for  the 
invitation  for  bids  or  additional  contract 
provisions  which  are  prescribed  by  this 
subchapter  or  Departmental  procedures; 

(e)  Award  (Standard  Form  26) ; 

(f)  Continuation  Sheet  (Standard 
Form  36)  (when  needed  with  Standard 
Forms  31  or  26  or  DD  Form  1260  *) ;  and 

(g)  Amendments  to  Invitation  for  Bids 
(DD  Form  1260  *)  when  needed. 

§  16.101—2  Conditions  for  use. 

(a)  The  Invitation  for  Bids  (Standard 
Form  30),  and  the  Schedule  (Standard 
Form  31)  shall  be  prepared  in  accord¬ 
ance  with  §  2.201. 

(b)  Standard  Form  32  and  any  addi¬ 
tional  genertd  provisions  may  be  at¬ 
tached  to  each  copy  of  the  Invitation  for 
Bids.  Alternatively,  one  copy  only  of 
Standard  Form  32  and  any  additional 
general  provisions  need  be  furnished  to 
each  bidder,  for  retention,  if  such  pro¬ 
visions  are  speciflcally  incorporated  by 
reference,  including  each  form  name, 
number  and  date,  in  Standard  Form  30 
or  31.  Provisions  which  are  inapplicable 
to  a  particular  procurement,  or  to  mili¬ 
tary  prociu’ements  generally  may  be  de¬ 
leted  by  appropriate  reference  in  an 

Alterations  in  Contract”  clause. 

(c)  Award  of  contracts  shall  be  ac¬ 
complished  by  furnishing  a  completed 
Standard  Form  26  to  each  successful 
bidder.  Papers  previously  forwarded  to 
bidders  need  not  accompany  the  success¬ 
ful  bidder's  copy  of  Standard  Form  26. 
The  required  use  of  Standard  Form  26 
does  not  preclude  the  additional  use 
of  informal  documents,  including  tele¬ 
grams.  as  notices  of  award. 

(d)  DD  Form  1260^  (Amendment  to 
Invitation  for  Bids)  shall  be  used  when  it 
is  necessary  to  issue  an  amendment. 

§  16.102  Combination  type  (Standard 
Form  33). 

§  16.102—1  General. 

Standard  Form  33,  which  is  a  combina¬ 
tion  Invitation  for  Bids.  Bid,  Schedule. 

^  Filed  a«  part  of  the  original  dociunent. 


and  Award,  may  be  used  to  effect  pro¬ 
curement  by  formal  advertising,,  in  lieu 
of  Standard  Forms  30,  31  and  26,  when¬ 
ever  the  space  available  on  Standard 
Form  33  for  the  Schedule  and  the  Award 
is  suflicient.  The  following  forms  are 
prescribed  for  use  with  Standard  Form 
33: 

(a)  General  Provisions  (Supply  Con¬ 
tract)  (Standard  Form  32) ; 

(b)  Any  other  special  terms  for  the 
invitation  for  bids  or  additional  contract 
provisions,  which  are  prescribed  by  this 
subchapter  or  Departmental  procedures; 

(c)  Continuation  Sheet  (Standard 
Form  36)  (when  needed  with  Standard 
Form  33  or  DD  Form  1260  *) ;  and 

(d)  Amendment  to  Invitation  for  Bids 
(DD  Form  1260) ,  when  needed. 

§  16.102—2  Ck>ndition8  for  use. 

(a)  The  Invitation  for  Bids  and 
Schedule  portions  of  Standard  Form  33 
shall  be  prepared  in  accords^nce  with 
S  2.201. 

(b)  Standard  Form  32  and  any  addi¬ 
tional  general  provisions  shall  be  utilized 
in  accordance  with  the  conditions  speci¬ 
fied  in  §  16.101-2  (b). 

(c)  Award  of  contracts  shall  be  ac¬ 
complished  by  completing  the  Award 
portion  of  Standard  Form  33  and  fur¬ 
nishing  a  copy  of  the  form,  so  completed, 
to  each  successful  bidder.  The  required 
use  of  the  Award  portion  of  Standard 
Form  33  does  not  preclude  the  additional 
use  of  informal  documents,  including 
ielegrams,  as  notices  of  award. 

(d)  DD  Form  1260^  (Amendment  to 
Invitation  for  Bids)  shall  be  used  when 
it  is  necesary  to  issue  an  amendment. 

Subpart  B — Forms  for  Negotiated 
Procurement 

§  16.201  Request  for  quotation  (DD 
Form  747). 

§  16.201—1  General. 

DD  Form  747  is  designed  to  obtain 
price,  cost,  delivery,  or  other  informa¬ 
tion  from  suppliers. 

§  16.201—2  Conditions  for  use. 

DD  Form  747  is  authorized  for  use 
when  it  appears  reasonably  certain  that 
the  proctirement  will  be  consummated  by 

(a)  a  fixed-price  type  contract  involving 
extensive  negotiation  or.  (b)  a  cost- 
reimbursement  type  contract.  Standard 
Form  36  (Continuation  Sheet),  or  DD 
Form  1155c  (Continuation  Sheet)  may 
be  used  as  required.  The  form  is  in¬ 
tended  primarily  for  negotiated  pro¬ 
curements  in  excess  of  $2,500;  however, 
it  may  ‘be  used  for  negotiated  procure¬ 
ments  of  $2,500  or  less  (including  pur¬ 
chase  orders)  when  written  solicitations 
of  quotations  are  used  (see  .§  3.603  of 
this  subchapter) .  A  quotation  submitted 
on  this  form  is  not  to  be  construed  as 
an  offer  which  can  be  accepted  by  the 
Government  to  form  a  binding  contract. 
Therefore,  issuance  by  the  Government 
of  a  purchase  order  pursuant  to  a  sup¬ 
plier’s  quotation  does  not  constitute  a 
contract,  but  the  purchase  order  is  an 
offer  by  the  Government  to  the  supplier 
to  buy  certain  goods  or  services  upon 
specified  terms  and  conditions. 


§  16.202  Negotiated  contract  forms. 

§  16.202—1  DD  Forms  1261  and  1270. 

(a)  General.  (1)  DD  Form  1261^ 
(Negotiated  Contract)  is  designed  for 
use  in  entering  into  negotiated  contracts 
where  the  signature  of  both  parties  on  a 
single  document  is  appropriate. 

(2)  DD  Form  1270^  (General  Pro¬ 
visions  (Short  Form  Negotiated  Con¬ 
tract)  )  is  designed  for  use  in  DD  Form 
1261  *  as  set  forth  in  paragraph  (b)  of 
this  section. 

(3)  DD  Form  1261  (Negotiated  Con¬ 
tract).  in  conjunction  with  appropriate 
General  Provisions  (as  provided  in  para¬ 
graphs  (b),  (c),  and  (d)  of  this  section), 
is  prescribed  for  use  in  entering  into 
negotiated  contracts  except: 

(1)  Contracts  for  which  DD  Forms  746, 
746-1,  and  746-2  are  used  in  accordance 
with  §  16.203; 

(ii)  Contracts  for  the  construction, 
alteration,  or  repair  of  buildings,  bridges, 
roads,  or  other  kinds  of  real  property; 

(iii)  Procurements  for  which  special 
contract  forms  are  prescribed  by  this  sub¬ 
chapter  (for  example,  9S  16.501,  16.503, 
16.504,  16.505,  and  16.506) ;  and 

(iv)  Procurements  for  which  purchase 
order  and  related  forms  are  authorized 
by  Subpart  C  of  this  part. 

(b)  Short  form  negotiated  supply  con¬ 
tracts.  (1)  Ebccept  as  provided  in  para¬ 
graph  (a)  (3)  of  this  section,  DD  Form 
1261*  (Negotiated  Contract),  DD  Form 
1270*  (General  Provisions  (Short  Form 
Negotiated  Contract)),  and  Standard 
Form  36  (Continuation  Sheet)  shall  be 
used  lor  negotiated  fixed-price  tsrpe  sup¬ 
ply  contracts  which  do  not  exceed  $10,000 
and  which  are  for  standard  or  commer¬ 
cial  type  items  not  involving  special  in¬ 
spection  due  to  complicated  specifica¬ 
tions. 

(2)  No  clause  on  DD  Form  1270  *  may 
be  deleted  or  altered,  and  no  other  clause 
covering  the  subject  matter  of  any  clause 
set  forth  in  this  subchapter  may  be  used, 
except: 

(i)  Deletions  and  additions  of  clauses 
authorized  for  use  by  overseas  activities 
may  be  made  in  accordance  with  De¬ 
partmental  procedures; 

(ii)  The  “Variation  in  Quantity”  clause 
(§  7.103-4  of  this  subchapter)  and  im¬ 
plementing  provisions  may  be  inserted  in 
the  Schedule  where  appropriate; 

(iii)  The  “Preference  lor  Certain  Do¬ 
mestic  Commodities”  clause  (§  6.305) 
may  be  inserted  in  the  Schedule,  where 
required  by  Part  6,  Subpart  C  of  this 
subchapter ; 

(iv)  Where  the  contract  is  solely  for 
the  procurement  of  data,  one  of  the 
clauses  set  forth  in  §  9.203  through  9  9.206 
may  be  added  as  required  by  the  instruc¬ 
tions  in  Part  9,  Subpart  B  of  this  sub¬ 
chapter;  and 

(V)  The  “Soviet-Controlled  Areas” 
clause  (§  6.403)  shall  be  inserted  in  the 
Schedule  where  appropriate. 

(c)  Long  form  negotiated  supply  con¬ 
tracts.  (1)  Except  as  provided  in  para¬ 
graphs  (a)  (3)  and  (b)  of  this  section. 
DD  Form  1261  *  (Negotiated  Contract) 
shall  be  used  with  Standard  Form  32 
(General  Provisions  (Supply  Contract) ), 
any  other  forms  containing  contract 
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provisions  which  are  prescribed  by  this 
subchapter  or  Departmental  procedures, 
and  Standard  Form  36  (Continuation 
Sheet)  for  entering  into  negotiated 
fixed-price  type  supply  contracts  to 
which  Part  7,  subpart  A  of  this  subchap¬ 
ter.  is  applicable. 

(2)  Except  as  provided  in  paragraph 

(a)  (3)  of  this  section,  DD  Form  1261  ‘ 
(Negotiated  Contract)  shall  be  used  with 
DD  Form  748  (General  Provisions-Cost- 
Reimbursement  Supply  Contracts),  any 
other  forms  containing  contract  provi¬ 
sions  which  are  prescribed  by  this  sub¬ 
chapter  or  Departmental  procedures,  and 
Standard  Form  36  (Continuation  Sheet) 
for  entering  into  negotiated  cost-reim¬ 
bursement  type  contracts  to  which  Part 
7,  subpart  B  of  this  subchapter,  is  appli¬ 
cable. 

(d)  Special  negotiated  contracts.  DD 
Form  1261 '  (Negotiated  Contracts)  may 
be  used  for  special  procurements,  where 
clauses  other  than  those  on  DD  Form 
1270,'  Standard  Form  32,  or  DD  Form 
748  have  been  authorized.  For  example, 
cost-reimbursement  type  research  and 
development  contracts  with  clauses  pre¬ 
scribed  by  Part  7,  subpart  D  of  this  sub¬ 
chapter;  contracts  for  stevedoring  serv¬ 
ices  (DD  Form  674) ;  time  and  materials 
contracts;  personal  and  professional 
services  contracts;  and  contracts  for  in¬ 
struction  of.  military  personnel  at  .edu¬ 
cational  institutions. 

(e)  Corporate  certificate.  Where  a 
corporate  certificate  is  considered  nec¬ 
essary  or  desirable,  it  may  be  executed 
on  a  typed  sheet,  identified  by  contract 
number,  and  attached  to  DD  Form  1261.* 

(f)  Schedule  and  continuation  sheet. 
Standard  Form  36  (Continuation  Sheet) 
shall  be  used  for  the  Schedule  and  Con¬ 
tinuation  Sheets;  however,  where  the 
columns  thereon  are  not  required,  a 
blank  sheet  may  be  used  in  lieu  thereof, 
provided  the  contract  number,  page 
number,  and  name  of  contractor  are 
shown  thereon. 

§  16.202-2  DD  Forms  351,  351-1,  and 
351-2. 

(a)  Notwithstanding  §  16.202-1,  until 
1  July  1959  (the  mandatory  date  for  the 
use  of  DD  Forms  1261  *  and  1270  *) ,  DD 
Forms  351  (Negotiated  Contracts) 
(Cover  Sheet),  351-1  (Schedule)  and 
351-2  (Certificate)  (Signatiu’e  Page) 
are  authorized  for  use  in  entering  into 
negotiated  cost  reimbursement  type  and 
fixed-price  type  contracts  except: 

§  16.203—2  Conditions  for  use. 

(a)  DD  Forms  746  and  746-1  (to¬ 
gether  with  authorized  contract  provi¬ 
sions)  shall  be  used  in  connection  with 
the  negotiation  of  fixed-price  contracts 
for  supplies  or  services  (other  than  per¬ 
sonal)  when  it  appears  desirable  to  com¬ 
mence  negotiations  by  soliciting  written 
offers  which,  upon  written  acceptance  by 
the  Government,  would  create  a  binding 
contract  without  further  action. 

(b)  When  proposals  have  been  sub¬ 
mitted  on  DD  Forms  746  and  746-1  and 
it  is  in  the  interest  of  the  Government 
to  accept  a  prospective  contractor’s  pro¬ 
posal  without  further  negotiation,  price 


*  Filed  as  part  of  the  original  document. 
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and  other  factors  considered,  DD  Form 
746-2  shall  be 'used.  In  such  instances, 
the  contract  will  consist  of  the  appropri¬ 
ate  documents  listed  in  §  16.203-1. 

(c)  When  a  proposal  submitted  by  a 
prospective  contractor  leads  to  further 
negotiation,  the  resulting  contract  shall 
be  prepared  in  accordance  with  §  16.202, 
except  that:  (1)  If  the  circuftistances  are 
such  that  the  prospective  contractor  can 
amend  its  proposal  in  writing  to  reflect 
any  necessary  changes,  the  amended 
proposal  may  be  accepted  on  DD  Form 
746-2;  or  (2)  if  all  the  terms  and  condi¬ 
tions  agreed  to  as  a  result  of  such  further 
negotiation  are  specifically  and  clearly 
set  forth  in  identifiable  writings  but 
such  writings  are  unsuitable  or  too 
voluminous  to  permit  acceptance  of  the 
amended  proposal  on  DD  Form  746-2 
and  if  the  circumstances  of  the  procure¬ 
ment  require  prompt  acceptance  of  the 
modified  proposal,  the  proposal  as  thus 
modified  by  such  further  negotiation 
may  be  accepted  by  the  issuance  of  a  no¬ 
tice  of  award  in  substantially  the  format 
set  forth  below.  All  of  the  terms  and 
conditions  of  the  contract  thereby 
created  shall  be,  without  change  or  modi¬ 
fication.  promptly  consolidated  into  a 
contract  using  the  forms  authorized  by 
§  16.202,  and  a  signed  copy  thereof  shall 
be  submitted  to  the  General  Accounting 
OfiBce. 

(Name  and  Address  of  Purchasing  Office) 

Date _ _ 

(Name  and  Address  of  Contractor) 

Contract  No. _ _ 

Gentlemen ; 

Your  proposal  dated  _ _  (in  re¬ 
sponse  to  Request  for  Proposals  No. _ _ 

dated - )  as  amended  by  [list  and 

Identify  all  documents  or  portions  thereof, 
such  as  letters,  telegrams,  and  printed  mat¬ 
ter,  from  the  prospective  contractor  and  the 
Government,  which  together  set  forth  the 
terms  and  conditions  of  the  contract]  for 

the  furnishing  of _ _  ata  total  price 

of  $ - -  is  accepted  and  award  is  hereby 

made. 

A  contract  in  the  usual  form,  dated  and. 
numbered  as  set  forth  above,  incorporating 
all  the  terms  and  conditions  of  the  contract 
hereby  created  is  being  prepared  and  wiU  be 
forwarded  to  you  in  the  near  future. 

This  contract  is  authcH-ized  by  and  has 
been  negotiated  pursuant  to  10  U.S.C.  2304 
{a)(  ). 

United  States  or  America 

By  . 

(Name)  Contracting  Officer 

(d)  Standard  Form  32,  if  appllc^able, 
and  any  other  general  provisions  may  be 
attached  to  each  copy  of  the  Request  for 
Proposals.  Alternatively,  one  copy  only  of 
Standard  Form  32  and  any  other  general 
provisions  need  be  furnished  to  each  sup¬ 
plier,  for  retention,  if  such  provisions  are 
specifically  incorporated  by  reference,  in¬ 
cluding  each  form  name,  number  and 
date,  in  DD  Form  746-1.  Provisions 
which  are  inapplicable  to  a  particular 
procurement,  or  to  military  procure¬ 
ments  generally,  may  be  deleted  by  ap¬ 
propriate  reference  in  an  “Alterations  in 
Contract”  clause. 

(e)  When  a  cost  breakdown  is  required 
in  connection  with  a  proposal.  DD  Form 
633  shall  be  used  to  the  extent  provided 
in  §  16.206. 
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(f )  This  section  does  not  preclude  the 
use  of  the  purchase  order  forms  pre¬ 
scribed  in  Part  16,  Subpart  C  of  this  sub¬ 
chapter. 

(g)  When  it  is  necessary  to  issue  an 
amendment  to  a  request  for  proposals, 
DD  Form  746s  (Amendment  to  Request 
for  Proposals)  shall  be  used. 

Subpart  E — Special  Contract  and 
Order  Forms 

1.  Section  16.502-1  has  been  revised  as 
follows: 

§  16.502—1  General. 

DD  Form  674  is  a  Schedule  prescribed 
for  use  in  the  procurement  of  stevedor¬ 
ing  services  within  the  United  States. 
In  negotiated  contracts  for  stevedoring 
services,  DD  Form  674  (Schedule  Page) 
shall  be  used  in  conjunction  with  the  ap¬ 
propriate  forms  described  in  §  16.202. 
When  contracting  for  stevedoring  serv¬ 
ices  outside  the  United  States,  the  provi¬ 
sions  of  the  Schedule  will  be  used  as  a 
guide  only. 

2.  Section  16.503-6 (a)  has.  been  re¬ 
vised  to  reflect  the  recent  up-dating  of 
certain  provisions  of  DD  Form  731  and 
to  provide  for  a  periodic  review  of  the 
form,  as  appropriate,  rather  than  the 
mandatory  annual  review  which  has 
been  the  requirement  in  the  past.  Sec¬ 
tion  16.503-6(a),  as  revised,  reads  as 
follows: 

§  16.503—6  Modification  of  master  con¬ 
tracts. 

(a)  Since  master  contracts  prescribe 
the  terms  and  conditions  under  which 
contractors  submit  bids  and  ccmipetitive 
quotations  for  vessel  repair  work,  it  is 
essential  that  the  provisions  of  all  out¬ 
standing  master  contracts  be  kept  uni¬ 
form.  It  is  also  necessary  that  master 
contracts  be  kept  up  to  date  and  reflect 
changes  in  statutes,  executive  orders, 
and  procurement  regulations  applicable 
to  vessel  repair  work.  The  DD  Form  731 
will  be  revised  periodically,  not  more  fre¬ 
quently  than  annually,  to  incorporate 
all  changes  made  necessary  by  this  sub¬ 
chapter  revisions  unless  revision  is  re¬ 
quired  by  statute  or  executive  order.  All 
outstanding  master  contracts  shall  be 
replaced  using  the  latest  revised  form, 
effective  as  to  all  job  orders  issued  on  or 
after  60  days  after  the  promulgation  of 
such  revision. 

(R.S.  161,  sec.  2202,  70A  Stat.  120;  5  U.S.C.  22, 
10  U.S.C.  2202) 


PART  30— APPENDIXES  TO  ARMED 
SERVICES  PROCUREMENT  REGULA¬ 
TIONS 

§  30.2  Appendix  B — Manual  for  con¬ 
trol  of  Government  property  in  posses¬ 
sion  of  contractors,  103.14  is  revised  as 
follows: 

103.14  Special  tooling  means  all  jigs,  dies, 
fixtures,  molds,  patterns,  special  taps,  spe¬ 
cial  gauges,  special  test  equipment,  other 
special  equipment  and  manufacturing  aids, 
and  replacements  thereof,  acquired  or  manu¬ 
factured  by  the  contractor  for  use  In  the 
performance  of  a  contract,  which  are  of  such 
a  specialized  nature  that,  without  substan¬ 
tial  modification  or  alteration,  their  use  U 
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limited  to  the  production  of  such  supplies 
or  parts  thereof,  or  the  ^rformance  of  such 
services,  as  are  peculiar  to  the  needs  of  the 
Government.  The  term  does  not  include: 
(i)  Items  of  tooling  or  equipment  acquired 
by  the  contractor  prior  to  the  contract,  or 
replacements  thereof,  whether  or  not  altered 
.  or  adapted  for  use  in  the  performance  of  the 
contract,  (11)  consumable  small  tools,  or  (ill) 
general  or  special  machine  tools,  or  similar 
capital  items. 

2.  To  consolidate  the  administration  of 
Government  property  in  the  possession 
of  contractors,  revisions  of  Appendixes 
B-202  and  C-202  prescribe  a  single  prop¬ 
erty  administrator  for  all  DoD  contracts 
performed  by  a  contractor  at  one  loca¬ 
tion.  Instructions  for  interchange  of 
property  administration  and  designation 
of  property  administrators  will  be  fur¬ 
nished  procuring  activities  by  the  Mili¬ 
tary  Departments. 

PART  n— GENERAL  PROVISIONS 

202.  Designation  of  property  administrator. 
(a)  A  property  administrator  shall  be  desig¬ 
nated  for  eadh  Government  contract  in- 
,volvlng  Government  property.  In  appropri¬ 
ate  cases  the  contract  administrator  may  be 
assigned  the  additional  duty  of  property  ad¬ 
ministrator.  An  assistant  property  admin¬ 
istrator  may  be  appointed  for  specific  con¬ 
tracts.  The  property  administrator  will  not 
be  required  to  post  a  bond  by  virtue  of  the 
duty  as  property  administrator. 

(b)  It  is  the  policy  of  the  Department  of 
Defense  that  a  single  property  administra¬ 
tor  shall  be  designated  for  all  Department 
of  Defense  contracts  performed  at  one  loca¬ 
tion  by  a  contractor.  The  procuring  activi¬ 
ties  concerned  shall  designate  the  property 
administrator  by  agreement  as  soon  as  ad¬ 
ministratively  feasible. 

§  30.3  Appendix  C — Manual  for  control 
of  Government  property  in  posses¬ 
sion  of  nonprofit  research  and  devel¬ 
opment  contractors. 

PART  I - INTRODUCTION 

(e)  Special  tooling  means  all  Jigs,  dies,  fix¬ 
tures,  molds,  patterns,  special  taps,  special 
gauges,  special  test  equipment,  other  special 
equipment  and  manufacturing  aids,  and  re¬ 
placements  thereof,  acquired  or  manufac¬ 
tured  by  the  contractor  for  use  in  the  per¬ 
formance  of  a  contract,  which  are  of  such 
a  specialized  nature  that,  without  substan¬ 
tial  modification  or  alteration,  their  use  is 
limited  to  the  production  of  such  supplies  or 
parts  thereof,  or  the  performance  of  such 
services,  as  are  peculiar  to  the  needs  of  the 
Government.  The  term  does  not  include: 
(i)  Items  of  tooling  or  equipment  acquired  by 
the  contractor  prior  to  the  contract,  or  re¬ 
placements  thereof,  whether  or  not  altered 
or  adapted  for  use  in  the  performance  of  the 
contract,  (ii)  consumable  small  tools,  or  (iii) 
general  or  special  machine  tools,  or  similar 
capital  items. 

PART  II - GOVERNMENT  ADMINISTRATIVE 

PROVISIONS 

202.  Designation  of  property  administrator. 
(a)  A  property  administrator  shall  be  desig¬ 
nated  for  each  Government  contract  involv¬ 
ing  Government  property.  In  appropriate 
cases  the  contract  administrator  may  be  as¬ 
signed  the  additional  duty  of  property  ad¬ 
ministrator.  An  assistant  property  admin¬ 
istrator  may  be  appointed  for  specific  con¬ 
tracts.  The  property  administrator  will  not 
be  required  to  post  a  bond  by  virtue  of  the 
duty  as  property  administrator. 

(b)  It  is  the  policy  of  the  Department  of 
Defense  that  a  single  property  administra¬ 
tor  shall  be  designated  for  all  Department  of 
Defense  contracts  performed  at  one  location 
by  a  contractor.  The  procuring  activities 


concerned  shall  designate  the  property  ad¬ 
ministrator  by  agreement  as  soon  as  adminis¬ 
tratively  feasible. 

G.  C.  Bannerman, 
Director  for  Procurement  Policy, 
Office  of  Assistant  Secretary 
of  Defense  (.Supply  and  Logis~ 
tics) . 

IP.R.  Doc.  59-3776;  Piled,  May  4.  1959; 
8:48  a.m.] 


Chapter  XII — National  Aeronautics 
and  Space  Administration 

Cross  Reference:  For  transfer  of  this 
chapter  to  Title  14  see  Editorial  Note  to 
Title  14  in  this  issue. 


Title  38— PENSIONS,  BONUSES, 
AND  VETERANS’  RELIEF 

Chapter  I—- Veterans  Administration 

PART  6— UNITED  STATES  GOVERN¬ 
MENT  LIFE  INSURANCE 

PART  8— NATIONAL  SERVICE  LIFE 
INSURANCE 

Policy  Loans 

1.  Section  6.100  is  revised  to  read  as 
follows: 

§  6.100  Policy  loan;  other  than  5-year 
convertible  term  policy. 

At  any  time  after  the  premiums  for 
the  first  policy  year  have  been  paid  and 
earned  and  before  default  in  payment 
of  any  subsequent  premium,  and  upon 
the  execution  of  a  loan  agreement  satis¬ 
factory  to  the  Administrator,  the  United 
States  will  lend  to  the  insured  on  the 
sole  security  of  his  United  States  Govern¬ 
ment  life  insurance  policy  any  amount 
which  shall  not  exceed  94  percent  of  the 
cash  value,  and  any  indebtedness  shall 
be  deducted  from  the  amount  advanced 
on  such  loan.  The  loan  shall  bear  in¬ 
terest  at  a  rate  not  to  exceed  6  percent 
per  annum,  payable  annually,  and,  at 
any  time  before  default  in  the  payment 
of  the  premium,  the  loan  may  be  repaid 
in  full  or  in  amounts  of  $5  or  more. 
Failure  to  pay  either  the  amount  of  the 
loan  or  the  interest  thereon  shall  not 
avoid  the  policy  unless  the  total  indebt¬ 
edness  shall  equal  or  exceed  the  cash 
value  thereof.  When  the  amount  of  the 
indebtedness  equals  or  exceeds  the  cash 
value,  the  policy  shall  cease  and  become 
void. 

2.  Section  8.28(a)  is  amended  to  read 
as  follows: 

§  8.28  Policy  loan ;  other  than  5-year 
level  premium  term  and  limited  con¬ 
vertible  5-year  level  premium  term 
policies. 

(a)  At  any  time  after  the  premiums 
for  the  first  policy  year  have  been  paid 
and  earned  and  before  default  in  pay¬ 
ment  cf  any  subsequent  premium,  and 
upon  the  execution  of  a  loan  agreement 
satisfactory  to  the  Administrator,  the 
United  States  will  lend  to  the  insured 
on  the  security  of  his  National  Service 


life  insurance  policy,  on  any  plan  other 
than  5-year  level  premium  term  or 
limited  convertible  5-year  level  premium 
term,  any  amount  which  will  not  exceed 
94  percent  of  the  reserve,  and  any  in¬ 
debtedness  on  the  policy  shall  be  de¬ 
ducted  from  the  amount  advanced  on 
such  loan.  Except  as  prescribed  in  para¬ 
graph  (b)  of  this  section,  the  loan  shall 
bear  interest  at  the  rate  of  5  per  centum 
per  annum,  payable  annually;  and,  at 
any  time  before  default  in  the  payment 
of  the  premium,  the  loan  may  be  repaid 
in  full  or  in  amounts  of  $5  or  more. 
Failure  to  pay  either  the  amount  of  the 
loan  or  the  interest  thereon  shall  not 
void  the  policy  imless  the  total  indebt¬ 
edness  shall  equal  or  exceed  the  cash 
value  thereof.  When  the  amount  of  the 
indebtedness  equals  or  exceeds  the  cash 
value,  the  policy  shall  cease  and  become 
void. 

(72  Stat.  1114;  38  U.S.C.  210) 

niese  regulations  are  effective  May  5. 
1959. 

[SEALl  Robert  J.  Lamphere, 

Associate  Deputy  Administrator. 

IP.R.  Doc.  59-3771;  Piled,  May  4,  1959; 

8:47  a.m.] 


•  Title  39— POSTAL  SERVICE 

Chapter  I — Post  Office  Department 

PART  201— PROCEDURES  OF  THE 
POST  OFFICE  DEPARTMENT 

PART  204 — RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
DENIAL,  SUSPENSION  OR  ANNUL¬ 
MENT  OF  SECOND-CLASS  MAIL 
PRIVILEGES 

Miscellaneous  Amendments 

Because  of  the  procedural  nature  of 
these  rules,  the  Post  OfiBce  Department 
has  found  that  general  notice  of  pro¬ 
posed  rule  making  and  public  procedure 
thereon  are  unnecessary,  and  that  good 
cause  exists  why  these  rules  should  be 
made  effective  without  a  period  of  prior 
notice. 

The  Department  will  continue  to  study 
the  problems  involved  in  the  rules  with 
respect  to  second-class  privileges  with  a 
view  to  making  such  further  changes  as 
may  from  time  to  time  appear  to  be  de¬ 
sirable.  Members  of  the  bar,  publishers, 
and  others  are  invited  to  submit  any  fur¬ 
ther  comments  and  suggestions  they  may 
have  to  the  Department. 

The  following  rules  in  new  Part  204 
supersede  the  rules  of  procedure  in 
§  201.40,  and  are  made  effective  as  to  all 
proceedings,  pending  or  filed,  upon-  pub¬ 
lication  in  the  Federal  Register. 

1.  Subpart  B  of  Part  201,  and  §  201.40, 
Procedures  governing  administrative 
hearing  relative  to  the  denial,  suspension 
or  annulment  of  second-class  mail  priv¬ 
ileges,  are  rescinded. 

2.  A  new  Part  204  is  added  to  read  as 
follows: 

Sec. 

204.1  Scope  of  rules. 

204.2  Informal  dispositions. 

204.3  Office,  business  hours. 
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Ssc. 

204.4  Application. 

204.5  Revocation. 

204.0  Pallure  to  appeal  proposed  action. 

204.7  Pleading. 

204.8  Default. 

204.9  Intervention. 

204.10  Hearings. 

204.11  Change  of  place  of  hearing. 

204.12  Appearances. 

204.13  Presiding  officers. 

204.14  Judicial  Officer. 

204.15  Procedure, 

204.16  Transcript. 

204.17  Proposed  findings  and  conclusions, 

204.18  Initial  decision. 

204.19  Appeal  and  final  decision. 

204.20  Continuances. 

204.21  Computation  of  time. 

204.22  Official  record. 

204.23  Public  Information. 

Authoritt:  S§  204.1  to  204.23  issued  under 
R.S.  161,  as  amended,  396,  as  amended,  secs. 
304,  309,  42  Stat.  24,  25;  5  U.S.C.  22,  369. 

§  204.1  Scope  of  rules. 

The  Rules  of  practice  shall  apply  to  all 
Post  Office  Department  proceedings  con¬ 
cerning  applications,  denials,  suspensions 
and  revocations  of  second  -class  permits 
arising  under  39  U.S.  Code  224,  226,  227, 
229,  230,  232  and  233. 

§  204.2  Informal  dispositions. 

These  rules  do  not  preclude  the  in¬ 
formal  disposition  of  second  class  pernnt 
matters  before  or  after  institution  of  pro¬ 
ceedings. 

§  204.3  Office,  business  hours. 

The  offices  of  the  officials  mentioned 
in  these  rules  are  located  at  the  Post 
Office  Department,  12th  and  Pennsyl¬ 
vania  Avenue  NW.,  Washington  25, 
D.C.,  and  are  open  Monday  through  Fri¬ 
day  from  8:45  a.m.  to  5:15  p.m. 

'  §  204.4  Application. 

A  publisher  may  file  an  application  for 
entry  of  a  publication  as  second  class 
mail  (Part  22  of  this  chapter) .  The  Di¬ 
rector,  Postal  Services  Division,  Bureau 
of  Operations,  Post  Office  Department, 
rules  upon  all  applications.  If  he  denies 
the  application  he  shall  notify  the  pub¬ 
lisher  specifying  the  reasons  for  his  de¬ 
nial  and  attaching  a  copy  of  these  rules. 
Before  taking  action  on  an  application, 
the  Director  may  call  upon  the  publisher 
for  additional  information  or  evidence  to 
support  or  clarify  the  application.  Fail¬ 
ure  of  the  publisher  to  furnish  such  in¬ 
formation  or  evidence  may  be  cause  for 
the  Director  to  deny  the  application  as 
incomplete  or,  on  its  face,  not  fulfilling 
the  requirements  for  entry. 

§  204.5  Revocation. 

When  the  Director  determines  that  a 
publication  is  no  longer  entitled  to  the 
permit,  he  may  issue  a  ruling  of  suspen¬ 
sion  or  revocation  to  the  publisher  at  the 
last  known  address  of  the  office  of  pub¬ 
lication  stating  the  reasons  and  attach¬ 
ing  a  copy  of  these  rules. 

§  204.6  Failure  to  appeal  proposed 
action. 

A  ruling  of  the  Director  shall  become 
final  upon  failure  of  the  publisher  to  file 


a  petition  in  accordance  with  the  require¬ 
ments  of  §  204.7. 

§  204.7  Pleading. 

.  (a)  Place  of  filing.  Parties  shall  file 
documents  of  record  in  triplicate,  unless 
otherwise  ordered  by  the  presiding  offi¬ 
cer  after  intervention  pursuant  to  §  204.9 
with  the  Docket  Clerk  of  the  Post  Office 
Department,  who  shall  cause  copies  to  be 
delivered  to  the  other  parties  and  to  the 
presiding  officer.  The  Docket  Clerk  shall 
maintain  a  docket  and  the  files  in  all 
proceedings. 

(b)  Petition.  A  publisher  may  appeal 
from  a  ruling  of  the  Director  by  filing 
a  petition  within  15  days  of  the  receipt 
of  the  ruling  unless  extended  by  the  Di¬ 
rector.  The  petition  shall  state  the  rea¬ 
sons  the  publisher  believes  the  ruling  of 
the  Director  is  erroneous  and  shall  af¬ 
firmatively  show  compliance  with  each 
provision  of  law  or  regulation  on  which 
the  ruling  was  based. 

(c)  Notice  of  hearing.  Upon  receipt 
of  the  petition  the  Docket  Clerk  shall  set 
a  date  for  the  hearing  and  issue  a  notice 
of  hearing  to  the  parties  stating  the  time 
and  place  of  the  hearing,  the  date  for 
filing  an  answer,  and  the  name  of  the 
presiding  officer  assigned  pursuant  to 
§  204.13. 

(d)  Answer.  The  Director  shall  an¬ 
swer  the  petition"  within  15  days  after 
filing  and  admit  or  deny  each  allegation 
of  the  petition. 

(e)  Amendment.  An  amendment  of  a 
pleading  may  be  offered  by  any  party  at 
any  time  prior  to  the  close  of  the  hearing. 

§  204.8  Default. 

If  the  publisher  fails  to  appear  at  the 
hearing  the  presiding  officer  shall  receive 
the  evidence  of  the  Director  and  render 
an  initial  decision  (§  204.18)  from  which 
either  party  may  appeal  (§  204.19). 

§  204.9  Intervention. 

To  Intervene  a  person  not  a  party  to 
the  proceeding  shall  file  an  application 
in  writing  not  less  than  three  days  be¬ 
fore  the  time  fixed  for  hearing.  The 
application  shall  state  whom  the  poten¬ 
tial  intervenor  represents,  his  interest, 
the  extent  to  which  he  desires  to  partic¬ 
ipate,  and  the  evidence  he  seeks  to  in¬ 
troduce.  The  presiding  officer  shall 
grant  an  application  to  intervene  upon 
a  proper  showing  of  interest.  Participa¬ 
tion  of  an  intervenor  shall  be  limited  to 
the  filing  of  a  brief  before  the  presiding 
officer. 

§  204.10  Hearings. 

Hearings  are  held  in  Room  5241,  Post 
Office  Department,  Washington  25,  D.C., 
or  other  locations  designated  by  the  pre¬ 
siding  officer. 

§  204.11  Change  of  place  of  hearing. 

Not  later  than  the  date  fixed  for  the 
filing  of  the  answer,  a  party  may  file  a 
request  that  a  hearing  be  held  to  receive 
evidence  in  his  behalf  at  a  place  other 
than  that  designated  for  hearing  in  the 


notice.  He  shall  support  his  request  with 
a  statement  outlining: 

(a)  The  evidence  to  be  offered  in  such 
place; 

(b)  The  names  and  addresses  of  the 
witnesses  who  will  testify; 

(c)  The  reasons  why  such  evidence 
cannot  be  produced  at  Washington,  D.C. 
The  presiding  officer  shall  give  consid¬ 
eration  to  the  convenience  and  necessity 
of  the  parties  and  the  relevancy  of  the 
evidence  to  be  offered. 

§  204.12  Appearances. 

(a)  The  General  Counsel  of  the  Post 
Office  Department  or  a  member  of  his 
staff  designated  by  him  shall  represent 
the  Dir^tor. 

(b)  A  publisher  or  intervenor  may  ap¬ 
pear  and  be  heard  in  person  or  by  attor¬ 
ney.  Attorneys  may  practice  before 
the  Department  in  accordance  with 
§§  202.1-6  of  this  chapter. 

(c)  An  attorney  representing  a  pub¬ 
lisher  or  intervenor  shall  file  a  written 
authorization  from  the  publisher  or  in¬ 
tervenor  before  he  may  participate  in  the 
proceeding.  The  publisher  or  intervenor 
must  promptly  file  a  notice  of  change  of 
attorneys. 

(d)  When  a  publisher  or  intervenor  is 
represented  by  an  authorized  attorney 
all  subsequent  pleadings  shall  be  served 
upon  the  attorney. 

§  204.13  Presiding  officers. 

(a)  The  Docket  Clerk  shall  assign  a 
case  to  a  hearing  examiner,  so  far  as 
practical  upon  rotation,  to  preside  over 
the  hearing.  The  hearing  examiner  shall 
be  qualified  pursuant  to  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  1010). 

(b)  The  presiding  officer  shall  have 
authority  to: 

(1)  Administer  oaths  and  affirma¬ 
tions;  ' 

(2)  Examine  witnesses; 

(3)  Rule  upon  matters  of  evidence 
and  procedure; 

(4)  Order  any  pleading  amended  upon 
motion  of  a  party  at  any  time  prior  to 
the  close  of  the  hearing; 

(5)  Maintain  discipline  and  decorum 
and  exclude  from  the  hearing  any  per¬ 
son  acting  in  an  indecorous  manner; 

(6)  Require  the  filing  of  briefs  on  any 
matter  upon  which  he  is  required  to  rule; 

(7)  Order  pre-hearing  conferences  for 
the  settlement  or  simplification  of  issues 
by  consent  of  the  parties; 

(8)  Order  the  proceeding  re-opened  at 
any  time  prior  to  his  decision  for  the 
receipt  of  additional  evidence; 

(9)  Render  an  initial  decision. 

§  204.14  Judicial  Officer. 

The  Judicial  Officer  is  authorized  to 
render  a  final  departmental  decision  for 
the  Postmaster  General.  He  will  con¬ 
sider  the  entire  record  including  the 
initial  decision  and  the  exceptions  to 
that  decision.  Before  any  final  agency 
decision  has  been  rendered,  he  may  order 
the  hearing  reopened  for  the  hearing  ex¬ 
aminer  to  take  additional  evidence. 
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§  204.15  Procedure. 

(a)  Evidence.  The  general  rules  of 
evidence  governing  civil  proceedings  in 
matters  not  involving  trial  by  jury  in 
the  courts  of  the  United  States  apply. 
The  rules  may  be  relaxed  to  the  extent 
that  the  presiding  officer  may  deem 
proper  to  insiire  an  adequate  and  fair 
hearing.  The  presiding  officer  may  ex¬ 
clude  irrelevant  or  repetitious  evidence. 

(b)  Subpoenas.  The  Post  Office  De¬ 
partment  is  not  authorized  to  issue 
subpoenas. 

(c)  Depositions.  Depositions  may  be 
taken  in  accordance  with  39  CFR. 
S  201.24. 

(d)  Fees.  The  Post  Office  Department 
does  not  pay  fees  and  expenses  for  wit¬ 
nesses  or  depositions  of  the  publisher  or 
intervenor. 

§  204.16  Transcript. 

(a)  A  contract  reporter  of  the  Post 
Office  Department  imder  the  supervision 
of  the  presiding  officer  shall  report  hear¬ 
ings.  The  reporter  shall  supply  the  par¬ 
ties  with  copies  of  the  transcript  at  rates 
not  to  exceed  those  fixed  by  contract  be¬ 
tween  the  Department  and  the  reporter. 

<b)  Changes  in  the  official  transcript 
may  be  made  only  when  they  involve  sub¬ 
stantial  errors.  A  party  may  file  a  mo¬ 
tion  for  correction  of  the  official  tran¬ 
script  within  10  days  after  his  receipt  of 
the  transcript  or  any  part  thereof. 
Other  parties  shall  notify  the  presiding 
officer  in  writing  if  they  concur  with  the 
requested  corrections.  The  presiding 
officer  shall  then  specify  the  corrections 
to  be  made  in  the  transcript.  He  may  on 
his  own  initiative  order  corrections  in 
the  transcript  after  notice  to  the  parties 
subject  to  their  objection. 

§  204.17  Proposed  findings  and  conclu* 
sions. 

(a)  A  party  to  a  proceeding  may  sub¬ 
mit  proposed  findings  of  fact  and  conclu¬ 
sions  of  law  to  the  presiding  officer.  The 
presiding  officer  shall  determine  whether 
they  shall  be  oral  or  written.  The  pre¬ 
siding  officer  may  require  parties  to  a 
proceeding  to  submit  proposed  findings 
of  fact  and  conclusions  of  law  with  sup¬ 
porting  ‘reasons.  When  the  proposed 
findings  are  not  submitted  orally  they 
shall  be  filed  within  15  days  after 
delivery  of  the  official  transcript  to  the 
Docket  Clerk.  The  Docket  Clerk  shall 
notify  the  parties  of  the  filing  date  which 
shall  be  the  same  for  both  parties. 
not  submitted  by  that  date,  the  findings 
will  not  be  considered  or  included  in  the 
record. 

(b)  Except  when  presented  orally  be¬ 
fore  the  close  of  the  hearing,  proposed 
findings  of  fact  shall  be  set  forth  in  num¬ 
bered  paragraphs  and  shall  state  with 
particularly  all  evidentiary  facts  in  the 
record  with  appropriate  citations  to  the 
transcript  or  exhibits  relied  upon  to  sup¬ 
port  the  conclusions  proposed.  Each 
proposed  conclusion  shall  be  separately 
stated. 

§  204.18  Initial  decision. 

(a)  Upon  request  of  either  party  the 
presiding  officer  may  render  an  oral  ini¬ 
tial  decision  at  the  close  of  the  hearing 
when  the  nature  of  the  case  and  the  pub¬ 


lic  interest  warrant.  If  a  party  desires 
an  oral  initial  decision  he  shall  notify 
the  presiding  officer  and  the  opposing 
party  at  least  5  days  prior  to  the  date  set 
for  hearing.  Parties  may  then  submit 
proposed  findings  orally  or  in  writing  at 
the  conclusion  of  the  hearing. 

(b)  If  an  oral  initial  decision  is  not 
rendered,  the  presiding  officer  shall  ren¬ 
der  a  written  initial  decision  at  the  ear¬ 
liest  possible  date.  The  initial  decision 
shall  become  the  final  departmental  de¬ 
cision  unless  it  is  appealed. 

(c)  The  initial  decision  shall  include 
findings  upon  all  material  issues  of  fact 
and  law  presented  on  the  record  and  the 
reasons  for  those  findings. 

§  204.19  Appeal  and  final  decision. 

(a)  A  party  may  appeal  to  the  Judi¬ 
cial  Officer  from  an  initial  decision  by  fil¬ 
ing  exceptions  in  a  brief  on  appeal  within 
15  days  from  the  receipt  or  oral  rendi¬ 
tion  of  the  initial  decision. 

(b)  Upon  receipt  of  the  appeal  brief 
the  Judicial  Officer  shall  set  the  date  for 
the  filing  of  the  reply  brief.  No  addi¬ 
tional  briefs  shall  be  received  unless  re¬ 
quested  by  the  Judicial  Officer. 

(c)  Appeal  briefs  shall  contain  the 
following  matter  in  the  order  indicated: 

(1)  A  subject  index  of  the  matters 
presented  with  page  references ; 

(2)  A  table  of  cases  alphabetically 
arranged; 

(3)  A  list  of  statutes  and  texts  cited 
with  page  references; 

(4)  A  concise  abstract  or  statement  of 
the  case; 

(5)  Numbered  exceptions  to  the  find¬ 
ings  and  cbnclusions  of  the  presiding 
officer  and  the  reasons  for  the  exceptions. 

§  204.20  Continuances. 

Continuances  or  extensions  may  be 
granted  for  substantial  cause  shown  by 
the  presiding  officer  or  by  the  Judicial 
Officer  when  the  proceeding  is  on  appeal. 

§  204.21  Computation  of  time. 

A  designated  period  of  time  under 
these  rules  excludes  the  day  the  period 
begins,  and  includes  the  last  day  of  the 
period  unless  the  last  day  is  a  Saturday, 
Sunday  or  holiday,  in  which  event  the 
period  runs  imtil  the  close  of  business  on 
the  next  working  day. 

§  204.22  Official  record. 

The  pleadings,  orders,  exhibits,  tran¬ 
script  of  testimony,  briefs,  decisions  and 
other  documents  filed  in  the  proceeding 
constitute  the  official  record  of  the 
proceeding. 

§  204.23  Public  information. 

The  Law  Librarian  of  the  Post  Office 
Department  maintains  for  public  inspec¬ 
tion  in  the  Law  library  copies  of  all  ini¬ 
tial  and  departmental  decisions.  The 
Docket  Clerk  of  the  Post  Office  Depart¬ 
ment  maintains  a  complete  official  record 
of  every  proceeding.  A  person  may  ex¬ 
amine  a  record  upon  authorization  by 
the  Judicial  Officer. 

[seal]  Charles  D.  Ablard, 
Judicial  Officer  for  the 
Post  Office  Department. 

[F.R.  Doc.  59-3839;  Piled,  May  4,  1959; 
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Title  49— TRANSPORTATION 

Chapter  I — Interstate  Commerce 
Commission 

[Docket  No.  3666;  Order  38] 

PARTS  71-78— EXPLOSIVES  AND 
OTHER  DANGEROUS  ARTICLES 

Miscellaneous  Amendments 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  at  its 
office  in  Washington,  D.C.,  on  the  21st 
day  of  April  1959. 

The  matter  of  revision  of  certain  regu¬ 
lations  governing  the  transportation  of 
explosives  and  other  dangerous  articles, 
formulated  and  published  by  the  Com¬ 
mission,  being  under  consideration,  and 

It  appearing  that  Notice  No.  38,  dated 
March  2, 1959,  setting  forth  certain  pro¬ 
posed  amendments  to  the  said  regula¬ 
tions,  and  the  reasons  therefor,  and 
statW  that  consideration  was  to  be 
given  thereto,  was  published  in  the  Fed¬ 
eral  Register  on  March  19, 1959  (24  F.R. 
2071) ,  pursuant  to  the  provisions  of  sec¬ 
tion  4  of  the  Administrative  Procedure 
Act;  that  pursuant  to  said  notice  inter¬ 
ested  parties  were  given  an  opportunity 
to  be  heard  with  respect  to  said  pro¬ 
posed  amendments;  that  written  views 
or  arguments  were  submitted  to  the 
Commission  with  respect  to  the  proposed 
amendments;  i 

And  it  further  appearing  that  said 
views  and  arguments  with  respect  to  the 
proposed  amendments  are  such  as  to 
warrant  revision  at  this  time  of  certain 
of  the  proposed  amendments,  and  that 
in  all  other  respects  the  proposed  amend¬ 
ments  set  forth  in  the  above  referred-to 
Notice  No.  38  are  deemed  justified  and 
necessary: 

It  is  ordered.  That  the  aforesaid  regu¬ 
lations  governifig  the  transportation  of 
explosives  and  other  dangerous  articles 
be,  and  they  are  hereby,  amended  in  the 
manner  and  to  the  extent  set  forth  in 
said  Notice  No.  38,  dated  March  2,  1959, 
as  revised  by  the  specific  deletions  and 
modifications  set  forth  as  follows: 

^  1.  In  §  72.5  commodity  list,  delete  the 
entries,  “Rocket  Motors”,  “Rocket  mo¬ 
tors,  class  A  explosives.  See  Jet  thrust 
unit  ijato),  class  A  explosives,  or 
Rocket  ammunition.”,  and  “Rocket  mo¬ 
tors,  Class  B  explosives.  See  Jet  thrust 
unit  (jato) ,  class  B  explosives,  or  Rocket 
ammunition”. 

2.  The  proposed  addition  of  paragraph 
(g)  to  §  73.22  is  revised  to  include  the 
order  date. 

,  3.  In  §  73.31(g)  (9)  table  1,  amend  the 
entry  ‘TCC-lllAlOO-W-6”  only  to  the 
extent  of  changing  the  numbers  in  the 
12th,  13th,  and  14th  columns  now  read¬ 
ing,  “60”,  “35”,  and  “28”,  respectively,  to 
read,  “100”,  “75”,  and  “60”,  respectively. 

4.  In  §  73.32  amend  paragraph  (a)  (2). 

5.  In  §  73.33  amend  paragraph  (a)(1). 

6.  Delete  the  entire  propos^  amend¬ 
ment  to  §  73.53  which  is  paragraph  (t) . 

7.  Delete  the  entire  proposed  amend¬ 
ment  to  §  73.88  which  is  paragraph  (e) . 

8.  In  the  amendatory  text  to  §  73.206, 
change  the  date  “Nov.  21,  1956”  to  read 
“Nov.  21, 1951”. 

9.  Delete  the  entire  proposed  addition 
of  §  73.236. 
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10.  In  Part  78,  delete  Subpart  J 
heading. 

11.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.321-18  which  is  paragraph 
(b)(1). 

12.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.322-18  which  is  paragraph 
(b)(1). 

13.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.323-18  which  is  paragraph 
(b)(1). 

14.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.324-17  which  is  paragraph 
(b)(1). 

15.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.325-9  which  is  paragraph 
(b). 

16.  Delete  the  entire  proposed  amend¬ 
ment  to  §  78.326-14  which  is  paragraph 
(b). 

It  is  further  ordered.  That  this  order 
shall  become  effective  July  19,  1959,  and 
shall  remain  in  effect  until  further  order 
of  the  Commission; 

It  is  further  ordered.  That  compliance 
with  the  herein  prescribed  and  amended 
regulations  is  hereby  authorized  on  and 
after  the  date  of  service  of  this  order; 


PART  73— SHIPPERS 

Subpart  A — Preparation  of  Articles  for 
Transportation  by  Carriers  by  Rail 
Freight,  Rail  Express,  Highway,  or 
Water  j 

In  §  73.22  add  paragraph  (g)  (15  F.R. 
8277,  Dec.  2, 1950)  to  read  as  follows: 


And  it  is  further  ordered.  That  copies 
of  this  order  be  served  upon  all  parties 
of  record  herein,  and  that  notice  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  oflBce  of  the  Secretary  of 
the  Commission  at  Washington,  D.C., 
and  by  filing  a  copy  thereof  with  the 
Director,  Federal  Register  Division. 

(62  Stat.  738,  18  U.S.C.  831-83S:  49  Stat.  546, 
52  Stat.  1237,  54  Stat.  921,  49  n.S.C.  304) 

By  the  Commission,  Division  3. 

[SEAL]  Harold  D.  McCoy, 

Secretary. 

PART  72— COMMODITY  LIST  OF  EX¬ 
PLOSIVES  AND  OTHER  DANGEROUS 
ARTICLES  CONTAINING  THE  SHIP¬ 
PING  NAME  OR  DESCRIPTION  OF 
ALL  ARTICLES  SUBJECT  TO  PARTS 
71-78  OF  THIS  CHAPTER 

Amend  §  72.5  commodity  list  (15  F.R. 
8263,  8266,  8269,  8272,  Dec.  2,  1950)  as 
follows: 

§  72.5  List  of  explosives  and  other  dan> 
gerous  articles. 

(a)  •  *  * 


(g)  Spec.  2S  (§  78.35  of  this  chapter) 
polyethylene  drums  manufactured  prior 
to  July  19, 1959  may  be  continued  in  serv¬ 
ice  provided  they  are  in  satisfactory  con¬ 
dition  for  service  or  until  further  order 
of  the  Commission. 


In  §  73.28  amend  paragraph  (h)  (15 
Fit.  8277,  Dec.  2,  1950)  to  read  a!s 
follows: 

§  73.28  Reused  containers. 

*  *  «  •  • 

(h)  Single-trip  containers  made  under 
specifications  prescribed  in  Part  78  of 
this  chapter  from  which  contents  have 
once^been  removed  following  use  for 
shipment  of  any  article,  must  not  be 
again  used  as  shipping  containers  for  ex¬ 
plosives,  flammable  liquids,  flammable 
solids,  oxidizing  materials,,  corrosive 
liquids,  or  poisons,  clasi,  B  or  C,  as  de-; 
fined  in  this  part:  Provided,  That  during 
the  present  emergency  and  until  further 
order  of  the  Commission,  single-trip 
containers  may  be  reused  if  retested 
in  accordance  with  methods  approved 
by  the  Bureau  of  Explosives  before  each 
reuse  and  approved  for  service  for  spe¬ 
cific  commodities  or  classes  of  commod¬ 
ities.  Applications  for  permission  for 
reuse  should  be  made  to  the  Bureau  of 
Explosives,  30  Vesey  Street,  New  York  7, 
New  York. 

In  §  73.31  amend  paragraph  (a)  table 
and  cancel  footnote  8  thereto;  amend 
paragraph  (g)  (9)  table  1  and  amend 
footnotes  “h”  and  “i”  and  add  footnote 
“j”  thereto  (22  F.R.  11030,  Dec.  31,  1957) 
(21  F.R.  4562,  June  26,  1956)  (22  F.R. 
4789,  July  9,  1957)  (23  F.R.  7646,  Oct.  3, 
1958)  (24  FH.  903,  Feb.  6,  1959)  to  read 
as  follows: 

§  73.31  Qualification,  maintenance,  and 
use  of  tank  cars. 


(a)  *  •  • 

Where  these  regula- 
tioiLS  call  for  specitlca. 
tion  numbers— 

These  specification  containers 
may  also  be  used  subject  to 
the  provisions  of  the  follow¬ 
ing  notes— 

{Change) 

103C-W" . 

103C.li 

«  * 

•  •  • 

(g)  *  •  * 

•  (9)  •  •  * 


Article 

Classed  as 

Exemptions  and  packing 
(see  sec.) 

I.abel  required 
if  not  exempt 

Maximum  quan¬ 
tity  In  1  outside 
container  by  rail 
express 

Change 

•Acetone  oils.. _ _ 

F.L . 

73.118, 73.119 . 

Red  _ 

10  gallons. 

6  quarts. 

25  pounds. 

300  pounds. 

Spirits  of  nitroglycerin _ .... 

F.L . 

73.118(c),  73.133 . 

Red _ 

Add 

Cvanogen  bromide.. _ .... 

Pols.  B.... 

No  exemption,  73..379...... 

Poison........ 

Mild  detonating  fuse,  metal  clad.... 

Expl.  0... 

No  exemption^  73.10! . 

§  73.22  Specification  containers  pre¬ 
scribed.  t 


Table  1— Retest  Periods  and  Pressi-res 


Classification 

See 

foot¬ 

note 

Tank  retests  >«•  ‘ 

Safety 

vaive 

retest 

years 

Interior  heater  systems  retest 

Tank 

test 

psi. 

Safety 

valve 

psi.* 

Safety 
valve 
vapor 
tight 
psi.  min¬ 
imum 

■ 

Retest 

bolding 

time- 

mlnutee 

Test 
time 
when 
lagging 
is  not  re¬ 
moved- 
minutes 

Up  to 
10  years 

10-22 

years 

Over  10 
years 

Over  22 
years 

Up  to 

10  years 

H 

Over  10 
years 

Over  22 
years 

{Change) 

■m 

1CC-105A100-W . 

10 

10 

5 

mil 

100 

76 

60 

10 

20 

ICC-IO-IASOO-VV . 

10 

BBjBH 

10 

5 

hhbub 

300 

225 

180 

30 

30 

lCC-105A10()AIy-W . 

10 

10 

5 

75 

60 

10 

20 

1CC-109A100AL-W’ . 

10 

10 

5 

BHBHH 

BBBBI 

75 

60 

10 

20 

•iCC-lllAlOO-W-l . 

10 

10 

10 

10 

10 

*75 

60 

10 

20 

irc-iiiAioo-w-3 . 

10 

10 

10 

10 

10 

•75 

60 

10 

20 

irC-lIlAlOO-W-4 . 

10 

10 

5 

10 

10 

•76 

60 

10 

20 

K.MEUa.USG-A,  B  &  C. 

10 

10 

•26 

10 

20 

{Add) 

m 

m 

m 

m 

ICC-lll.AfiOAL-W . 

10 

10 

10 

10 

10 

60 

•35 

28 

10 

20 

lCC-lllAlOO-W-6 . 

e,  d.... 

5 

3 

BB 

■ 

(•) 

5 

3 

BB 

■ 

100 

75 

60 

10 

20 

e  *  •  a  e  •  • 


*•  Nickel  clad  t^ks  used  in  bromine  service  .and  lead  lined  tanks  need  not  be  reteste<l  as  prescribed  in  the  tabic.  Safety  valves  must  be  reteste<l  as  prcscrilxsl  herein. 
•  (llass  or  rul)bcr-line(i  tanks  are  not  subject  to  iieriodic  retests.  Safety  valves  must  be  retested  as  prescribe*!  herein. 

'Safety  valves  of  tanks  in  bromine  .service  must  be  retested  every  two  years. 
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RULES  AND  REGULATIONS 


In  S  73.32  amend  paragraph  (a)  (2) 
(15  FH.  8279,  Dec.  2,  1950)  to  read  as 
follows: 

§  73.32  Qualification,  maintenance,  and 
uae  of  portable  tanks. 

(a)  •  •  • 

(2)  Portable  tank  containers  for 
tran^x>rtation  as  cargo  on  vessels  in 
commerce  subject  to  the  jurisdiction  of 
the  United  States  Coast  Guard  shall  not 
exceed  a  loaded  weight  of  8,000  pounds. 
Nothing  contained  in  this  section  shall 
be  so  construed  as  to  pertain  to  trans* 
portation  on  car  floats  and  car  ferries, 
nor  shall  such  limitation  in  weight  apply 
to  trailerships  or  containerships  if  ap¬ 
proved  under  Coast  Guard  Regulations. 

In  S  73.33  amend  paragraph  (a)  (1)  (15 
F.R.  8280,  Dec  2, 1950)  to  read  as  follows : 

§  73.33  Qualification,  maintenance,  and 
use  of  cargo  tanks. 

(a)  •  •  • 

(1)  Cargo  tank  containers  for  trans¬ 
portation  as'' cargo  on  vessels  in  com¬ 
merce  subject  to  the  jurisdiction  of  the 
United  States  Coast  Guard  shall  not  ex¬ 
ceed  a  loaded  weight  of  8,000  pounds. 
Nothing  contained  in  this  section  shall 
be  so  construed  as  to  pertain  to  trans¬ 
portation  on  car  floats  and  car  ferries, 
nor  shall  such  limitation  in  weight  apply 
to  trailerships  or  containerships  if  ap¬ 
proved  under  Coast  Guard  Regulations. 

Subpart  B— Explosives;  Definitions 
and  Preparation 

In  §  73.53  amend  the  introductory  text 
of  paragraph  (t)  (21  F.R.  3008,  3009, 
May  5,  1956)  to  read  as  follows: 

In  §  73.63  amend  paragraph  (c)  (1)  (iii) 
(24  FJl.  903,  Feb.  6,  1959)  to  read  as 
follows: 

§  73.63  High  explosives  with  liquid  ex¬ 
plosive  ingredient. 

•  «  *  #  • 

(c)  •  •  • 

(!)*•• 

(iii)  Two  or  more  cartridges  that  must 
be  redipped  becauses  of  their  size  may  be 
enclosed  in  another  strong  paper  shell 
to  form  a  completed  cartridge  not  ex¬ 
ceeding’  30  inches  in  length.  The  re¬ 
sulting  cartridge  must  be  dipped  in 
melted  paraffin  or  equivalent  material. 

In  §  73.86  amend  paragraph  (a)  (18 
F.R.  3134,  Jime  2,  1953)  to  read  as 
follows: 

§  73.86  Samples  of  explosives  and  ex¬ 
plosive  articles. 

(a)  New  explosives,  including  fireworks 
and  explosive  devices,  other  than  Army, 
Navy,  or  Air  Force  explosive  or  chemical 
ammunition  of  a  security  classifleation, 
must  be  examined  and  approved  by  the 
Bureau  of  Explosives  as  safe  for  trans¬ 
portation  before  being  offered  for  ship¬ 
ment,  except  that  a  sample  of  such 
explosives,  fireworks,  and  explosive  de¬ 
vices,  not  to  exceed  5  pounds  net  weight, 
may  be  offered  for  transportation  by 
carriers  by  rail  freight,  highway,  or  water 
for  this  examination.  Samples  of  ex¬ 
plosives,  except  liquid  nitrc^lycerin, 
other  than  new  explosives  for  laboratory 


examination  not  exceeding  5  pounds  net 
weight,  may  be  offered  for  transporta¬ 
tion  by  carriers  by  rail  freight,  highway, 
or  water.  For  the  purpose  of  Parts  71- 
78  of  this  chapter,  a  new  explosive,  in¬ 
cluding  fireworks  and  explosive  devices, 
is  the  product  of  a  new  factory  or  an 
explosive  or  explosive  device  of  an  essen¬ 
tially  new  composition  or  character  made 
by  any  factory. 

In  §  73.100  add  paragraph  (cc)  (15  F.R. 
8296,  Dec.  2,  1950)  to  read  as  follows: 

§  73.100  Definition  of  class  C  explo¬ 
sives. 

•  •  •  •  • 

(cc)  Mild  detonating  fuse,  metal  clad, 
consists  of  a  core  containing  not  more 
than  2V2  grains  of  high  explosive  com¬ 
position  per  lineal  foot,  clad  with  metal 
either  with  or  without  a  covering  of 
tapes,  yarns,  plastics,  or  waterproofing 
compounds. 

In  §  73.101  amend  paragraph  (a)  (22 
F.R.  7835,  Oct.  3,  1957)  to  read  as 
follows: 

§  73.101  Small-arms  ammunition. 

(a)  Small-arms  ammunition  must  be 
packed  in  pasteboard  or  other  inside 
boxes,  or  in  partitions  designed  to  fit 
snugly  in  the  outside  container,  or  must 
be  packed  in  metal  clips.  The  partitions 
and  metal  clips  must  be  so  designed  as  to 
protect  the  primers  from  accidental  in¬ 
jury.  The  inside  boxes,  partitions  and 
metal  clips  must  be  packed  in  securely 
closed  strong  outside  wooden  or  fiber- 
board  boxes  or  metal  containers. 

Amend  entire  §  73.104  (15  F.R.  8296, 
Dec.  2,  1950)  to  read  as  follows: 

§  73.104  Cordeau  detonant  fuse  or  mild 
detonating  fuse,  metal  clad. 

(a)  Cordeau  detonant  fuse  or  mild  det¬ 
onating  fuse,  metal  clad  must  not  be 
packed  in  the  same  package  with  deto¬ 
nators  or  with  any  high  explosive. 

(b)  Cordeau  detonant  fuse  or  mild 
detonating  fuse,  metal  clad  must  be 
packed  in  wooden  boxes  or  flberboard 
boxes. 

(c)  Each  outside  container  must  be 
plainly  marked  “Cordeau  Detonant 
Fuse — Handle  Carefully”  or  “Mild  Det¬ 
onating  Fuse,  Metal  Clad — Handle  Care¬ 
fully,”  as  the  case  may  be. 

Subpart  C — Flammable  Liquids; 

Definition  and  Preparation 

In  §  73.119  amend  paragraphs  (a)  (12) 
and  (17),  (e)  (2)  and  (3),  and  (f)(4); 
add  paragraph  (a)  (13)  and  (18)  (22 
F.R.  4789,  July  9,  1957)  (21  F.R.  671,  Jan. 
31,  1956)  (16  F.R.  5323,  June  6,  1951) 
(21  F.R.  4564,  June  26,  1956)  to  read  as 
follows: 

§  73.119  Flammable  liquids  not  specifi¬ 
cally  provided  for. 

(a)  *  *  • 

(12)  Spec.  103,  103-W,  103ALr-W, 

103D-W,  104,  104-W,  105A100,  105A100- 
W,  105A100AL-W,  105A200-W,  105A200- 
AL-W,  105A300-W.  105A300AL-W, 

105A400-W,  105A500-W,  105A600-W, 

111A60AL-W,  lllAlOO-W-1,  IIIAIOO- 
W-3,  lllAlOO-W-4,  lllAlOO-W-6,  ARA- 


n,*  ARA-m,*  ARA-IV,*  or  ARA-IV-A* 
(§§  78.265,  78.280,  78.291,  78.297,  78.269, 
78.284,  78.270,  78.285,  78.294,  78.307, 

78.308,  78.286,  78.300,  78.287,  78.288, 

78.289,  78.310,  78.303,  78.305,  78.306, 

78.311  of  this  Chapter).  Tank  cars.  For 
cars  equipped  with  expansion  domes, 

manhole  closures  must  be  so  designed 
that  pressure  will  be  released  automati¬ 
cally  by  starting  the  operation  of  remov¬ 
ing  the  manhole  cover.  (See  §  73.432  for 
shipping  instructions.) 

(13)  The  use  of  spec.  103AL  special 
riveted  aluminum  tank  cars  is  author¬ 
ized  for  the  transportation  of  gasoline, 
ethyl  acetate,  acetone,  methanol,  or 
butyraldehyde  as  provided  in  special 
orders  of  November  5,  1937  and  February 
1,  1939. 

•  •  •  •  * 

(17)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  MC  304  or  MC  305  (§§  78.321, 

78.322,  78.323,  78.324,  78.325,  or  78.326  of 
this  chapter) .  Tank  motor  vehicles. 

[Note  1  remains  the  same.] 

(18)  The  use  of  existing  tank  cars  con¬ 
structed  to  specifications  Emergency 
USG-A,*  USG-B,"  or  USG-C  ‘  in  effect 
prior  to  June  4, 1956  is  authorized  for  the 
transportation  of  liquids  weighing  not 
over  8  pounds  per  gallon,  and  having 
vapor  pressures  not  exceeding  16  pounds 
per  square  inch,  absolute,  at  100®  F. 

•  •  *  *  • 

(e)  •  •  • 

(2)  Spec.  103, 103-W,  103AL-W,  103D- 

W,  104, 104-W,  105A100. 105A100-W,  105- 
AlOOAL-W,  105A200-W,  105A200AL-W. 
105A300-W,  105A300AIi-W,  105A400-W, 
105A500-W,  105A600-W,  111A60AL-W, 
IIIAIOO-W-I,  lllAlOO-W-3,  IIIAIOO- 
W-4,  lllAlOO-W-6,  ARA-n,*  ARA-IH,* 
ARA-IV,*  or  ARA-IV-A*  (§§  78.265, 
78.280,  78.291,  78.297,  78.269,  78.284, 

78.270,  78.285,  78.294;  78.307,  78.308, 

78.286,  78.300,  78.287,  78.288,  78.289, 

78.310,  78.303,  78.305,  78.306,  and  78.311 
of  this  chapter) .  Tank  cars.  Cars  hav¬ 
ing  expansion  domes  must  be  equipped 
with  manhole  closures,  identification 

marks,  and  dome  placards  as  prescribed 
in  (f)(4),  (g),  (h),  and  (h)(1)  of  this 
section.  (See  Note  1  of  paragraph  (f) 

(3)  of  this  section.) 

(3)  Spec.  MC  300,  MC  301,  MC  302,  MC 
303,  MC  304,  or  MC  305  (§§  78.321,  78.322, 

78.323,  78.324,  78.325,  or  §  78.326  of  this 
chapter).  Tank  motor  vehicles. 

(f)  *  *  • 

(4)  Spec.  103,  103-W,  103AL-W,  104, 
104-W,  111A60AL-W,  ARA-II,^  ARA- 
IH.*  or  ARA-IV  *  (§§  78.265,  78.280,  78.291, 
78.269,  78.284,  78.310  of  this  chapter). 
Tank  cars.  Cars  must  have  their  man¬ 
hole  closures  equipped  with  approved 
safeguards  making  removal  of  closures 
from  manhole  openings  practically' im¬ 
possible  while  car  interior  is  subjected 
to  vapor  pressure  of  lading.  These  cars 
must  be  stenciled  on  each  side  of  domes 
in  line  with  the  ladders,  and  in  a  color 
contrasting  to  the  color  of  the  dome, 
with  the  identification  mark  as  pre¬ 
scribed  in  paragraph  (g)  of  this  section. 

1  The  use  of  existing  tank  cars  authorized, 
but  new  construction  not  authorized. 
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Tuesday,  May  5,  1959 

Subpart  D — Flammable  Solids  and 

Oxidizing  Materials;  Definition  and 

Preparation 

In  S  73.162  amend  paragraph  (a)  (5) 
(15  F.R.  8304.  Dec.  2,  1950)  to  read  as 
follows: 

§  73.162  Charcoal. 

(a)  •  •  • 

( 5 )  Charcoal  made  from  walnut  shells, 
corn  cobs,  peach  pits,  and  similar  mate¬ 
rial,  must  be  cooled  and  held  not  less 
than  five  days  before  shipment,  and 
shipped  in  bags,  barrels,  or  boxes.  The 
five-day  holding  period  shall  not  apply 
to  charcoal  briquettes  screened  and 
cooled  to  a  temperature  below  100*  P. 
before  being  offered  for  transportation. 

In  §  73.176  amend  paragraph  (c)  (1), 

(2),  and  (3)  (15  F.R.  8306,  Dec.  2,  1950) 
to  read  as  follows: 

§  73.176  Matches. 

•  •  *  *  * 

(c)  •  •  • 

(1)  Matches,  strike-anywhere,  must  be 
placed  in  individual  containers  consist¬ 
ing  of  an  outer  sliding  shuck  or  cover 
and  an  inner  holding  tray  or  box,  or 
securely  closed  chipboard  or  fiberboard 
boxes.  Individual  containers  consisting 
of  a  holding  tray  or  box  with  a  top  that 
telescopes  over  the  box  may  be  used. 
Boxes  of  suitable  “hang-up”  type  may 
also  be  used  if  approved  by  the  Bureau 
of  Explosives.  All  match  boxes,  covers, 
and  trays  must  be  made  of  cardboard, 
wood,  or  metal,  except  that  paper  wrap¬ 
pings  may  be  used  for  block  or  card 
matches. 

(2)  Individual  containers  must  be 
wrapped  in  paper,  except  as  provided 
herein,  with  not  more  than  12  boxes  or 
individual  containers  in  each  paper- 
wrapped  package.  These  packages  must 
be  secured  on  the  ends  and  on  the  lap¬ 
ping  side  with  glue,  or  similar  satisfac¬ 
tory  adhesive,  making  each  12  boxes  or 
less  of  matches  a  serviceably  wrapped 
and  well-secured  package.  Chipboard 
or  fiberboard  boxes  constructed  of  mate¬ 
rial  not  less  than  0.018  inch  thick,  hav¬ 
ing  flaps  secured  by  adhesive  or  closed 
by  specially  designed  flaps  or  tabs  formed 
to  secure  tight  closures,  are  not  required 
to  be  wrapped  in  paper. 

(3)  No  individual  container  (not  in¬ 
cluding  card  or  bl(x:k  matches)  shall 
contain  more  than  700  strike-anywhere 
matches  in  any  one  container,  box,  or 
package.  When  more  than  300  matches 
are  packed  in  any  individual  container, 
box,  or  package,  the  matches  must  be 
arranged  in  two  nearly  equal  portions 
with  the  heads  of  the  two  portions  placed 
in  opposite  directions.  All  individual 
containers  containing  350  or  more 
matches  must  have  placed  over  the 
matches  a  center  holding  or  protecting 
strip  made  of  cardboard,  which  can  be 
scored  or  bent  without  fracture,  except 
the  center  holding  strip  shall  not  be  re¬ 
quired  when  matches  are  packed  in  chip¬ 
board  or  fiberboard  boxes  detailed  in  sub- 
paragraph  (2)  of  this  paragraph.  This 
protecting  strip  shall  be  not  less  than 

inches  wide  and  shall  be  flanged 
down  at  least  %  inch  on  each  end  to 
hold  the  matches  in  position  when  the 


container  is  nested  into  the  shuck  or 
cover  or  withdrawn  therefrom. 

In  §  73.206  amend  paragraph  (e)(1) 
(16  F.R.  11778,  Nov.  21,  1951)  to  read  as 
follows: 

§  73.206  Sodium  or  potassium,  metallic, 
sodium  amide,  sodium  potassium 
alloys,  lithium  metal,  lithium  silicon, 
lithium  hydride,  and  lithium  alumi¬ 
num  hydride. 

*  *  *  *  « 

(e)  *  *  * 

(1)  Spec.  15A  or  15B  (§  78.168  or 
§  78.169  of  this  chapter).  Wooden  boxes, 
not  over  75  pounds  gross  weight,  with 
air-tight  inside  copper  cartridges.  Car¬ 
tridges  having  less  than  0.022  inch  wall 
thickness  must  be  separated  or  securely 
cushioned  in  the  boxes.  Each  cartridge 
must  have  a  minimum  thickness  of  0.02 
inch. 

In  §  73.224  amend  paragraph  (a)  (3) 
(24  F.R.  904,  Feb.  6,  1959)  to  read  as 
follows: 

§  73.224  Cumene  hydroperoxide,  dicu- 
myl  peroxide,  paramenthane  hydro¬ 
peroxide,  and  tertiary  butylisppropyl 
benzene  hydroperoxide. 

(a)  *  *  • 

(3)  Spec.  103,  103-W.  103A,  103A-W, 
lllAlOO-W-1,  or  lllAlOO-W-2  (§§78.- 
265,  78.280,  78.266,  78.281,  78.303,  or 
§  78.304  of  this  chapter) .  Tank  cars. 
Authorized  for  90  percent  or  less  cumene 
hydroperoxide  in  a  nonvolatile  solvent 
and  paramenthane  hydroperoxide  of 
strength  not  exceeding  60  percent  in  a 
nonvolatile  solvent  only.  Spec.  103, 
103-W,  and  lllAlOO-W-1  (§§  78.265, 
78.280,  and  78.303  of  this  chapter)  tank 
cars  must  have  bottom  outlets  effectively 
sealed  from  the  inside. 

***** 

Subpart  E — Acids  and  Other  Corrosive 

Liquids;  Definition  and  Preparation 

In  §  73.245  amend  paragraph  (a)  (18) 
(23  F.R.  7648,  Oct.  3,  1958)  to  read  as 
follows: 

§  73.245  Acids  or  other  corrosive  liquids 
not  specifically  provided  for. 

(a)  •  *  • 

(18)  Spec.  12A  (§  78.210  of  this  chap¬ 
ter)  .  Fiberboard  boxes  with  inside  glass, 
polyethylene,  or  other  non-fragile  plastic 
bottles  not  over  1 -gallon  capacity  each. 
Not  more  than  4  inside  gfoss  bottles  ex¬ 
ceeding  5  pints  capacity  each  shall  be 
packed  in  the  outside  container.  Shipper 
must  have  established  that  the  com¬ 
pleted  package  meets  test  requirements 
prescribed  by  §  78.210-10  of  this  chapter. 

In  §  73.247  add  paragraph  (a)  (16) 
(23  F.R.  2325,  Apr.  10,  1958)  to  read  as 
follows: 

§  73.247  Acetyl  chloride,  antimony  pen- 
tachloride,  benzoyl  chloride,  chromyl 
chloride,  pyro  sulfuryl  chloride,  sili¬ 
con  chloride,  sulfur  chloride  (mono 
and  di),  sulfuryl  chloride,  thionyl 
chloride,  tin  tetrachloride  (anhy¬ 
drous),  and  titanium  tetrachloride. 

(a)  •  •  • 

(16)  Spec.  106A500,  106A500X.  or 
110A500-W  (§  78.275  or  §  78.293  of  this 
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chapter).  Tank  cars.  Authorized  for 
antimony  pentachloride  only. 

In  §  73.249  add  paragraph  (b)(4)  (18 
F.R.  803,  Feb.  7,  1953)  to  read  as  follows: 

§  73.249  Alkaline  corrosive  liquids, 
n.o.8.,  alkaline  caustic  lifpiids,  n.o.s., 
alkaline  battery  fluids,  and  sodium 
aluminate,  liquid. 

***** 

(b)  •  *  • 

(4)  Spec.  12B  (§  78.205  of  this  chap¬ 
ter)  .  Fiberboard  boxes  with  inside  con¬ 
tainers  of  polyethylene  or  other  non- 
fragile  plastic  material  resistant  to  the 
lading,  having  threaded  or  other  equally 
efficient  closure,  not  over  32  ounces  ca¬ 
pacity  each. 

In  §  73.257  amend  paragraph  (a)  (6) 
(23  F.  R.  7648,  Oct.  3,  1958)  to  read  as 
follows: 

§  73.257  Electrolyte  (acid)  or  corrosive 
battery  fluid. 

(a)  *  *  • 

(6)  Spec.  12B  or  12C  (§  78.205  or 
§  78.206  of  this  chapter) .  Fiberboard 
boxes  with  inside  containers  of  polyethyl¬ 
ene  or  other  electrolyte  acid  resistant 
nonfragile  materials  having  secure  clo¬ 
sures  capable  of  withstanding  conditions 
incident  to  transportation  withouc  leak¬ 
age  and  unless  containers  are  rigid  or 
semi-rigid  in  nature  they  must  be  con¬ 
tained  in  other  strong  inside  containers; 
minimum  thickness  of  polyethylene  or 
other  materials  shall  be  not  less  than 
0.003  inch  for  any  film  sheet  for  multi¬ 
wall  containers  or  not  less  than  0.006 
inch  for  single-wall  containers ;  not  more 
than  12  such  inside  containers  shall  be 
packed  in  one  outside  box  and  the  mark¬ 
ing  prescribed  in  §  73.401(c)  shall  not 
be  required.  Inside  containers  shall  be 
packed  to  prevent  movement  within  the 
box  (see  §  78.205-34  of  this  chapter). 
Dry  storage  batteries  or  battery  charger 
device  may  be  packed  in  the  same  outside 
box  when  adequately  separated  from 
other  inside  containers  (see  §  78.205-33 
of  this  chapter) ;  gross  weight  of  com¬ 
pleted  package  shall  not  exceed  65 
pounds,  except  when  acid  is  packed  in 
individual  inside  containers  the  gross 
weight  shall  be  not  over  75  pounds.  Com¬ 
plete  package,  closed  as  for  shipment, 
with  inside  containers  filled  with  liquid 
of  same  specific  gravity  as  commodity 
to  be  shipped,  must  be  capable  of  with¬ 
standing  at  least  2  drops  from  a  height 
of  4  feet  onto  solid  concrete  without 
leakage  from  or  rupture  of  inside  con¬ 
tainers. 

In  §  73.268  add  paragraph  (b)  (2)  and 

(5) ;  amend  the  introductory  text  of 
paragraphs  (c),  (d),  (e),  and  (f)  (21 
FR.  4565,  June  26,  1956)  (15  F.R.  8319, 
Dec.  2,  1950)  to  read  as  follows: 

§  73.268  Nitric  acid. 

***** 

(b)  •  •  * 

(2)  The  use  of  spec.  103C-AL  special 
aluminum  alloy  tank  cars  is  authorized 
for  the  transportation  of  95  percent  or 
greater  nitric  acid  as  provided  in  special 
orders  of  November  14. 1939,  June  7, 1940, 
and  August  19,  1941. 

***** 
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(5)  Containers  as  specified  in  para¬ 
graphs  (c),  (d),  (e),  and  (f),  and  within 
percentage  limitations  of  this  section. 

(c)  Nitric  acid  of  80  percent  or  greater 
concentration  which  does  not  contain 
significant  quantities  of  sulfuric  acid  or 
hydrochloric  acid  as  impurities,  when 
offered  for  tran^rtation  by  carriers  by 
rail  freight,  highway,  or  water,  in  addi¬ 
tion  to  and  within  limitations  of  para¬ 
graphs  (b).  (d),  and  (e)  of  this  section, 
may  be  packed  in  specification  containers 
as  follows: 

•  •  •  •  • 

(d)  Nitric  acid  of  90  percent  or  greater 
concentration,  when  offered  for  trans¬ 
portation  by  carriers  by  rail  freight, 
highway,  or  water,  in  addition  to  and 
within  limitations  of  paragraphs  (b)  and 
(c)  of  this  section,  may  be  packed  in 
specification  containers  as  follows: 

•  •  •  •  * 

(e)  Nitric  acid  of  concentration  of  less 
than  90  percent,  when  offered  for  trans¬ 
portation  by^  carriers  by  rail  freight, 
highway,  or  water,  in  addition  to  and 
within  limitations  of  paragraphs  (b), 
(c),  and  (f)  of  this  section,  may  be 
packed  in  specification  containers  as 
follows: 

•  •  •  •  • 

(f)  Nitric  acid  of  concentration  of  72 
percent  or  less,  when  offered  for  trans¬ 
portation  by  carriers  by  rail  freight, 
highway,  or  water,  in  addition  to  and 
within  limitations  of  paragraphs  (b)  and 
(e)  of  this  section,  may  be  packed  in 
specification  containers  as  follows: 

In  §  73.269  amend  paragraph  (a)  (1) 
(15  F.R.  8320,  Dec.  2,  1950)  to  read  as 
follows: 

§  73.269  Perchloric  acid. 

(a)  *  •  * 

(1>  Spec.  15A,  15B,  15C,  16A,  or  19A 
(§§  78.168,  .78.169,  78.170,  78.185,  or 
§  78.190  of  this  chapter) .  Wooden  boxes 
with  glass  inside  containers  consisting  of 
glass  bottles  not  over  5  pints  capacity 
each,  cushioned  with  incombustible  min- 
«  eral  material  in  amount  sufficient  to  ab¬ 
sorb  the  acid. 

In  §  73.271  amend  paragraph  (a)  (9) 
(23  P.R.  2326,  Apr.  10,  1958)  to  read  as 
follows: 

§  73.271  Phosphorus  oxychloride,  phos¬ 
phorus  trichloride,  and  thiophos- 
phoryl  chloride. 

(a)  •  •  • 

(9)  Spec.  103A,  103A-W.  or  IIIAIOO- 
W-2  (§  78.266,  §  78.281,  or  §  78.304  of  this 
chapter) .  Tank  cars.  Spec.  103A 
(§  78.266  of  this,  chapter)  tanks  must  be 
lead  lined  steel  or  made  of  steel  at  least 
10  percent  nickel  clad.  Spec.  103A-W  or 
lllAlOO-W-2  (§  78.281  or  §  78.304  of  this 
chapter)  tanks  must  be  lead  lined  steel 
or  made  of  steel  at  least  20  percent  nickel 
clad  or  with  minimiun  thickness  of  clad¬ 
ding  to  be  Me  inch.  Nickel  cladding  in 
tanks  must  have  a  minimtim  nickel  con¬ 
tent  of  at  least  99  percent  pure  nickel. 

In  §  73.292  amend  paragraph  (a)  (2) 
(18  P.R.  6779,  Oct.  27,  1953)  to  read  as 
follows: 


§  73.292  Hcxamethylene  diamine  solu¬ 
tion. 

(a)  •  •  • 

(2)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  MC  304,  MC  305,  MC  310,  or 
MC  311  (§§  78.321,  78.322,  78.323,  78.324, 
78.325,  78.326,  78.330,  or  §  78.331  of  this 
chapter) .  Tank  motor  vehicles. 

Subpart  G — Poisonous  Articles; 

Definition  and  Preparation 

In  §  73.346  amend  paragraph  (a)  (10) 
and  (12)  (22  PJl.  4792,  July  9,  1957)  (20 
P.R.  952,  Peb.  15,  1955)  to  read  as 
follows: 

§  73.346  Poisonous  liquids  not  specifi¬ 
cally  provided  for. 

(a)  •  •  • 

(10)  Spec.  103, 103-W,  103A,  103AD-W, 
103A-W,  104,  104-W,  105A100.  105A100- 
W,  105A200-W,  105A300-W,  105A400-W, 
105A500-W,  105A600-W,  111A60AL-W, 
lllAlOO-W-1,  lllAlOO-W-2,  IIIAIOO- 
W-3,  lllAlOO-W-4,  or  ARA-IV-A‘ 
(§§  78.265,  78.280,  78.266,  78.291,  78.281, 
78.269,  78.284,  78.270,  78.285,  78.307, 

78.286,  78.287,  78.288,  78.289,  78.310, 

78.303,  78.304,  78.305,  78.306  Of  this 

chapter).  Tank  cars. 

***** 

(12)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  MC  305,  MC  310,  or  MC  311 
(§§  78.321,  78.322,  78.323,  78.324,  78.326, 
78.330,  or  §  78.331  of  this  chapter) .  Tank 
motor  vehicles. 

In  §  73.347  amend  Note  1  to  paragraph 
(a)(1)  and  amend  paragraph  (a)(3) 

(15  P.R.  8335,  Dec.  2,  1950)  to  read  as 
follows: 

§  73.347  Aniline  oil. 

(a)  •  •  • 

(!)*•• 

Note  1:  Because  of  the  present  emergency 
and  imtU  further  order  of  the  C!ommisslon. 
glass  bottles  not  over  5  pints  capacity  each 
and  not  more  than  six  of  these  bottles 
packed  in  one  outside  container  are  au¬ 
thorized. 

***** 

(3)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  or  MC  305  (§§  78.321,  78.322, 
78.323,  78.324,  or  78.326  of  this  chapter). 
Tank  motor  vehicles. 

In  §  73.351  amend  the  introductory 
text  of  paragraph  (a)  (15  P.R.  8335,  Dec. 
2,  1950)  to  read  as  follows: 

§  73.351  Hydrocyanic  acid  solutions. 

(a)  Hydrocyanic  acid  solutions  must 
be  in  glass  bottles  not  over  1  pound 
capacity  each  for  solutions  of  not  over  5 
percent  strength  and  not  over  5  pints 
capacity  each  for  solutions  of  not  over  2 
percent  strength  and  must  be  packed  in 
specification  containers  as  follows: 

In  §  73.352  amend  paragraph  (a)  (5) 
(15  P.R.  8335.  Dec.  2,  1950)  to  read  as 
follows: 

§  73.352  Liquid  sodium  or  potassium 
cyanide. 

(a)  •  •  • 


(5)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  or  MC  305  (§§  78.321,  78.322, 
78.323,  78.324,  78.326  of  this  chapter). 

<^Tank  motor  vehicles. 

In  §  73.364  amend  the  introductory 
text  of  paragraph  (a)  (24  P.R.  907,  Peb. 
6,  1959)  to  read  as  follows: 

§  73.364  Exemptions  for  poisonous  sol¬ 
ids,  class  B. 

(a)  Poisonous  solids,  class  B.  except 
beryllium  metal  powder ;  cyanides,  other 
than  as  specified  in  §  73.370  (b)  and  (d) ; 
cyanogen  bromide,  hexaethyl  tetraphos- 
phate  mixtures,  methyl  parathion  mix¬ 
tures,  parathion  mixtures,  tetraethyl 
dithio  pyrophosphate  mixtures,  and  tet¬ 
raethyl  pyrophosphate  mixtures,  other 
than  as  specified  in  §  73.377(f) ;  in  tightly 
closed  inside  containers,  securely  cush¬ 
ioned  when  necessary  to  prevent  break¬ 
age  and  packed  as  follows,  are  exempt 
from  specification  packaging,  marking, 
and  labeling  requirements,  except  that 
marking  name  of  contents  on  outside 
container  is  required  for  shipments  via 
carrier  by  water.  Shipments  for  trans¬ 
portation  by  highway  carriers  are  exempt 
also  from  Part  77  of  this  chapter,  except 
§  77.817,  and  Part  197  of  this  chapter. 

In  §  73.365  amend  paragraph  (a)  (2) 
(23  P.R.  4030,  June  10,  1958)  to  read  as 
follows: 

§  73.365  Poisonous  solids  not  specifi¬ 
cally  provided  for. 

(a)  •  •  • 

(2)  Spec.  17E.  17H,  37A,  or  37B 
(§§  78.116,  78.118,  78.131,  or  §  78.132  of 
this  chapter).  Metal  drums  (single¬ 
trip)  .  Gross  weight  not  over  375  pounds, 
except  for  material  fused  solid  in  the 
drum  a  gross  weight  of  880  pounds  and 
not  over  550  pounds  gross  weight  for 
waste  material  containing  arsenic  triox¬ 
ide  is  authorized  in  drums  constructed  of 
at  least  18  gauge  steel  regardless  of  gross 
weight  marking  embossed  in  the  con¬ 
tainer. 

In  §  73.369  amend  paragraph  (a)  (13) 
and  (14)  (22  P.R.  4792,  July  9,  1957) 
(22  P.R.  7838.  Oct.  3,  1957)  to  read  as 
follows: 

§  73.369  Carbolic  acid  (phenol),  not 
liquid. 

(a)  *  *  * 

(13)  Spec.  103,  103-W,  103AL-W, 

103A,  103A-W,  103A-AL-W,  111A60AL,- 
W,  lllAlOO-W-1,  or  lllAlOO-W-2 
(§§  78.265,  78.280,  78.291,  78.266,  78.281, 
78.292,  78.310.  78.303,  or  §  78.304  of  this 
chapter).  Tank  cars. 

(14)  Spec.  MC  300,  MC  301,  MC  302, 
MC  303,  MC  305,  MC  310,  or  MC  311 
(§§  78.321,  78.322,  78.323,  78.324,  78.326, 
78.330,  or  §  78.331  of  this  chapter) . 
Tank  motor  vehicles. 

Add  §  73.379  (15  P.R.  8338,  Dec.  2, 
1950)  to  read  as  follows: 

§  73.379  Cyanogen  bromide. 

(a)  Cyanogen  bromide  must  be  packed 
in  tightly  closed  glass,  earthenware,  or 
metal  inside  containers  not  over  1 -pound 
capacity  each,  securely  cushioned  and 
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packed  in  outside  wooden  boxes.  Net 
weight  not  over  25  pounds  in  one  outside 
container. 

Subpart  H— Marking  and  Labeling 

Explosives  and  Other  Dangerous 

Articles 

In  §  73.402  amend  paragraphs  (a)  (13) 
and  (b)(1)  (20  F.R.  8103,  8104,  Oct.  28, 
1955)  to  read  as  follows: 

§  73.402  Labeling  dangerous  articles. 

(a)  *  •  • 

(13)  Labels  authorized  for  shipments 
of  explosives  and  other  dangerous  arti¬ 
cles  by  air,  as  shown  in  §§  73.405(b), 
73.406(b),  73.407(b),  73.408(b),  73.409 
(b),  73.410(b).  73.411(b).  73.412(b),  and 
73.414(c).  may  be  used  in  lieu  of  labels 
otherwise  prescribed  for  surface  trans¬ 
portation  to  or  from  airport. 

(b)  *  •  • 

(1)  Labels  authorized  for  shipments 
of  explosives  and  other  dangerous  arti¬ 
cles  by  air  are  shown  in  §§  73.405(b). 
73.406(b),  73.407(b),  73.408(b),  73.409 
(b).  73.410(b),  73.411(b),  73.412(b),  and 
73.414(c).  Shipments  so  labeled  must 
be  tendered  with  a  signed  certificate,  in 
duplicate,  reading  as  follows  (one  signed 
copy  shall  accompany  each  shipment  and 
the  other  signed  copy  shall  be  retained 
by  the  original  carrier) : 

[No  change  in  certificate.] 


also  the  letters  HT  following  steel  desig¬ 
nation  on  containers  subjected  to  stress- 
relieving  or  heat-treatment  during  man- 
rifacture  (for  example,  ICC-17C-304  or 
ICC-17C-304  HT  as  applicable)  shall  be 
shown.  These  marks  shall  be  under¬ 
stood  to  certify  that  the  container  com¬ 
plies  with  all  specification  requirements. 

In  §  78.116-10  amend  paragraph  (a) 
(1)  (18  F.R.  3143,  June  2.  1953)  to  read 
as  follows: 

§  78.116  Specification  17E;  steel  drums. 
§  78.116-10  Marking. 

(a)  *  •  • 

(1)  ICC-17E.  The  letters  STC;  lo¬ 
cated  near  the  ICC  mark  to  indicate 
“single-trip  container.”  In  addition, 
when  the  container  is  of  stainless  steel, 
the  type  of  steel  used  in  body  and  head 
sheets  as  identified  by  American  Iron 
and  Steel  Institute  type  number,  and 
also  the  letters  HT  following  steel  desig¬ 
nation  on  containers  subjected  to  stress- 
relieving  or  heat-treatment  during 
manufacture  (for  example,  ICX;-17E-304 
or  ICC-17E-304  HT  as  applicable)  shall 
be  shown.  These  marks  shall  be  under¬ 
stood  to  certify  that  the  container  com¬ 
plies  with  all  specification  requirements. 

In  §  78.117-11  amend  paragraph  (a) 
(1)  (18  F.R.  3143,  June  2.  1953)  to  read 
as  follows: 

§  78.117  Specification  17F ;  steel  drums. 
§  78.117—11  Marking. 

(a)  •  *  • 

(1)  ICC-17F.  The  letters  STC;  lo¬ 
cated  near  the  ICC  mark  to  indicate 
“single-trip  container.”  In  addition, 
when  the  container  is  of  stainless  steel, 
the  type  of  steel  used  in  body  and  head 
sheets  as  identified  by  American  Iron 
and  Steel  Institute  t3q>e  number,  and  also 
the  letters  HT  following  steel  designa¬ 
tion  oji  containers  subjected  to  stress- 
relieving  or  heat-treatment  during  man¬ 
ufacture  (for  example,  ICC-17F-304  or 
ICC-17F-304  HT  as  applicable)  shall  be 
shown.  These  marks  shall  be  understood 
to  certify  that  the  container  complies 
with  all  specification  requirements. 

In  §  78.118-10  amend  paragraph  (a) 
(1)  (18  F.R.  3143,  June  2.  1953)  to  read 
as  follows: 

§  78.118  Specification  17H;  steel  drums. 
§  78.118—10  Marking. 

(a)  *  •  * 

(1)  ICC-17H.  The  letters  STC;  lo¬ 
cated  near  the  ICC  mark  to  indicate 
“single-trip  container.”  In  addition, 
when  the  container  is  of  stainless  steel, 
the  type  of  steel  used  in  body  and  head 
sheets  as  identified  by  American  Iron  and 
Steel  Institute  type  number,  and  also 
the  letters  HT  following  steel  designation 
on  containers  subjected  to  stress-reliev¬ 
ing  or  heat-treatment  during  manufac¬ 
ture  (for  example.  ICC-17H-304  or  ICC- 
17H-304  HT  as  applicable)  shall  be 
shown.  These  marks  shall  be  understood 
to  certify  that  the  container  complies 
with  all  specification  requirements. 

In  §  78.119-10  amend  paragraph  (a) 
(1)  (18  F.R.  3143,  June  2,  1953)  to  read 
as  follows: 


Minimum 

weight 

(pounds) 


*  Rated  capacity  plus  5  percent  permitted. 

*  Head  containing  openings. 

Subpart  D— Specifications  for  Metal 
Barrels,  Drums,  Keg^  Cases,  Trunks 
and  Boxes 

In  §  78.82-7  paragraph  (a)  table, 
amend  the  sub-column  headings  “Body 
sheet”,  and  “Head  sheet  *  ”  to  read  “Body 
sheet  ®”,  and  “Head  sheet  *  ®”,  respec¬ 
tively,  and  add  footnote  5  to  paragraph 
(a)  table;  add  §  78.82-15  paragraph  (a) 
(23  F.R.  4031,  June  10,  1958)  (22  F.R. 
3928,  June  5,  1957)  (15  F.R.  8434,  Dec.  2, 
1950)  to  read  as  follows: 

§78.82  Specification  5B ;  steel  barrels  or 
drums. 

§  78.82—7  Parts  and  dimensions. 


”When  drum  is  used  in  conjunction  with 
an  inside  Spec.  2S  (§  78.35  of  this  chapter) 
polyethylene  drum,  two  ^-Inch  holes  are 
permitted  diametrically  opposite  each  other 
In  the  drum  body  near  the  bottom  chime  and 
three  holes  not  exceeding  %  -inch  in  diameter 
In  the  bottom  head. 

§  78.82—15  Type  and  leakage  tests  not 
required. 

(a )  Steel  drums  constructed  in  accord¬ 
ance  with  the  specification  and  having 
drain  or  other  permitted  holes  are  not 
required  to  be  type-tested  as  required  by 
§  78.82-13  or  leakage-tested  as  required 
by  §  78.82-14  when  drums  are  us^  as 
outside  shipping  containers  for  inside 
polyethylene  or  other  plastic  containers 
as  prescribed  by  Part  73  of  this  chapter. 

Add  §  78.100-12  paragraph  (a)  (15 
F.R.  8445,  Dec.  2, 1950)  to  read  as  follows: 

§  78.100  Specification  6J ;  steel  barrels 
and  drums. 

§  78.100—12  Type  test  not  required. 

(a)  Steel  drums  constructed  in  ac¬ 
cordance  with  the  specification  and  hav¬ 
ing  drain  or  other  permitted  holes  are 
not  required  to  be  type-tested  as  required 
by  §  78.100-11  when  drums  are  used  as 
outside  shipping  containers  for  inside 
polyethylene  or  other  plastic  containers 
as  prescribed  by  Part  73  of  this  chapter. 

In  §  78.115-10  amend  paragraph  (a) 
(1)  (18  F.R.  3143,  June  2,  1953)  to  read 
as  follows: 

§  78.115  Specification  17C;  steel  drums. 
§  78.115—10  Marking. 

(a)  *  *  * 

(1)  ICC-17C.  The  letters  STC;  lo¬ 
cated  near  the  ICC  mark  to  indicate 
“single-trip  container.”  In  addition, 
when  the  container  is  of  stainless  steel. 
thO  type  of  steel  used  in  body  and  head 
sheets  as  identified  by  American  Iron 
and  Steel  Institute  type  number,  and 


PART  74 — CARRIERS  BY  RAIL 
FREIGHT 

Subpart  A — L  o  a  d  i  n  g.  Unloading, 
Placarding  and  Handling  Cars; 
Loading  Packages  Into  Cars 

In  §  74.526  amend  paragraph  (b)  (18 
F.R.  3137,  Jtme  2,  1953)  to  read  as 
follows: 

§  74.526  Loading  explosives  into  cars. 


(b)  Shipments  of  explosive  bombs, 
unfuzed  explosive  projectiles,  rocket  am¬ 
munition.  and  jet  thrust  units  when  not 
packed  in  wooden  boxes,  and  large  metal 
containers  of  incendiary  bombs  weighing 
500  poimds  or  more.  each,  may  be  loaded 
in  stock  cars  or  in  gondola  cars  (fiat 
bottom)  when  adequately  braced.  Wood¬ 
en  boxed  bombs,  rocket  ammunition,  or 
jet  thrust  units  which,  due  to  size,  can¬ 
not  be  loaded  in  closed  cars  may  be 
loaded  in  open  top  cars  but  must  be 
protected  against  accidental  ignition. 


PART  78— SHIPPING  CONTAINER 
SPECIFICATIONS 


Subpart  B — Specifications  for  Inside 
Containers  and  Linings 

In  §  78.35-3  amend  paragraph  (a) 
(21  F.R.  675,  Jan.  31,  1956)  to  read  as 
follows: 

§  78.35  Specification  2S;  polyethylene 
drums. 

§  78.35—3  Construction  and  capacity* 

(a)  Drums  must  be  constructed  in 
accordance  with  the  following  table: 

No.  87 - 6 


Minimum  thickness 

Side  wall 
and  bottom 
bead  (inch) 

Top  head  * 
(inch) 

0.0f>Z5 

o.oeai 

0. 0fi25 
0.0625 

0.0625 

0.0625 

,0.0625 

0.0625 
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§  78.119  Specification  17X;  steel  bar* 
rels  or  drums. 

§  78.119-10  Marking. 

(a)  •  •  • 

(1)  ICC-17X.  The  letters  STC;  lo¬ 
cated  near  the  ICX;  mark  to  indicate 
‘‘single-trip  container.”  In  addition, 
when  the  container  is  of  stainless  steel, 
the  t3rpe  of  steel  used  in  body  and  head 
sheets  as  identified  by  American  Iron  and 
Steel  Institute  type  number,  and  also  the 
letters  HT  following  steel  designation  on 
containers  subjected  to  stress-relieving 
or  heat-treatment  during  manufacture 
(for  example,  ICC-17X-304  or  I<X^17X- 
304  HT  as  applicable)  shall  be  shown. 
These  marks  shall  be  understood  to 
certify  that  the  container  complies  with 
all  specification  requirements. 

In  S  78.130-8  amend  paragraph  (a)  (4) 
(15  FJt.  8454,  Dec.  2,  1950)  to  read  as 
follows: 

%  78.130  Specification  37K;  steel  drums. 
§  78.130-8  itearking. 

(a)  •  •  * 

(4)  The  letters  STC;  located  near  the 
ICC  mark  to  indicate  “single-trip  con¬ 
tainer”. 

In  S  78.131-6  paragraph  (a)  table, 
amend  the  sub-column  headings  “Body 
sheet  *  ”,  and  “Head  sheet  *  ”  to  read 
“Body  sheet*  *”  and  “Head  sheet* 
respectively,  and  add  footnote  6  to  para¬ 
graph  (a)  table;  in  S  78.131-9  amend 
paragraph  (a)  (4) ;  add  §  78.131-12  para¬ 
graph  (a)  (23  F.R.  4031,  June  10,  1958) 
(22  F.R.  7842,  Oct.  3.  1957)  (20  F.R.  4419, 
June  23, 1955)  to  read  as  follows: 

§  78.131  Specification  37A;  steel  drums. 

§  78.131—6  Capacities,  weights,  type,  and 
gauges. 

(a)  •  •  • 

■When  drum  Is  used  in  conjunction  with 
an  inside  Spec.  2S  (§  78.35  of  this  chapter) 
polyethylene  drum,  two  ^-inch  holes  are 
permitted  diametrically  opposite  each  other 
in  the  drum  body  near  the  bottom  chime  and 
three  holes  not  exceeding  'A  inch  in  diameter 
in  the  bottom  bead. 

§  78.131-9  Marking. 

(a)  •  •  • 

(4)  The  letters  STC;  located  near 
the  ICC  mark  to  indicate  “single¬ 
trip  container”. 

§  78.131—12  Type  test  not  required. 

(a)  Steel  drums  constructed  in  ac¬ 
cordance  with  the  specification  and  hav¬ 
ing  drain  or  other  permitted  holes  are 
not  required  to  be  type-tested  as  required 
by  §  78.131-11  when  drums  are  used  as 
outside  shipping  containers  for  inside 
polyethylene  or  other  plastic  containers 
as  prescribed  by  Part  73  of  this  chapter. 

In  §  78.132-9  amend  paragraph  (a)  (4) 
(20  F.R.  4420,  June  23,  1955)  to  read  as 
follows: 

§  78.132  Specification  37B ;  steel  drums. 
§  78.132—9  Marking. 

(a)  •  •  • 

(4)  The  letters  STC;  located  near  the 
ICC  mark  to  indicate  “single-trip 
container”. 


In  S  78.133-6  amend  paragraph  (a) 
and  the  introductory  text  of  paragraph 

(b)  (23  F.R.  2330,  Apr.  10.  1958)  to  read 
as  foUows: 

§  78.133  Specification  37P;  steel  drums 
with  polyethylene  liner. 

§  78.133-6  Liner. 

(a)  Bach  metal  drum  shall  contain  a 
contoxu:  fitting  polyethylene  liner  having 
heat-sealed  seams  or  a  one-piece  seam¬ 
less  molded  polyethylene  unit,  attached 
to  the  pour  opening  in  the  removable 
head  so  as  to  provide  a  container  that  is 
completely  resistant  to  lading  when 
clos^  as  for  use. 

(b)  Polyethylene  liner  or  molded  unit 
shall  be  fabricated  throughout  of,  virgin 
polyethylene  tubing  or  mold  material, 
which  may  include  a  low  percentage  of 
elastomeric  polymer  having  minimum 
thickness  of  0.010  inch  and  having  the 
following  physical  properties: 

Subpart  F — Specifications  for  Fiber- 

board  Boxes,  Drums,  and  Mailing 

Tubes 

In  §  78.205-7  amend  paragraph  (a) ;  in 
§  78.205-11  amend  paragraph  (c) ;  in 
§  78.205-16  paragraph  (a)  table,  amend 
the  column  heading  “Authorized  gross 
weight  (poimds)”  to  read  “Authorized* 
gross  weight  (pounds)”,  and  add  foot¬ 
note  4  to  paragraph  (a)  table;  in 
§  78.205-17  amend  paragraph  (b)  (15 
P.R.  8475,  Dec.  2,  1950)  (18  P.R.  5277, 
Sept.  1,  1953)  to  read  as  follows: 

§  78.205  Specification  12B;  fiberboard 
boxes. 

§  78.205-7  Tape. 

(a)  Coated  with  glue  at  least  equal 
to  No.  1%  Peter  Cooper  standard.  Cloth 
tape  of  strength,  across  the  woof,  ^t  least 
70  units,  Elmendorf  test.  Sisal  tape  of  2 
sheets  of  No.  1  Kraft  paper,  total  weight 
80  pounds  per  ream  (500  sheets,  24"  x 
36") ;  sheets  to  be  combined  with  asphalt 
and  reinforced  by  unspun  sisal  fibers 
completely  embedded  in  the  asphalt  and 
extending  across  the  tape,  except  as  pro¬ 
vided  in  §  78.205-11  (d).  Other  tapes  of 
equal  strength  and  efficiency  are 
authorized. 

§  78.205-11  Joints. 

•  *  •  •  • 

(c)  For  triple  and  double  slide  boxes: 
Joints  of  all  slides  must  be  taped  (see 
§  78.205-7)  or  stitched;  3-inch  tape  re¬ 
quired  for  boxes  over  30  pounds  author¬ 
ized  gross' weight  and  2-inch  for  others. 

§  78.205—16  Authorized  gross  weight 
and  parts  required. 

(a)  •  *  * 

*  Except  as  otherwise  authorized  herein  or 
by  Part  73  of  this  chapter. 

§  78.205—17  Closing  for  shipment. 

•  •  •  •  * 

(b)  Double  slide  boxes  or  triple  slide 
boxes,  by  coating  the  inner  slides  with 
adhesive,  or  by  closing  with  reinforced 
tape  capable  of  withstanding  test  pre¬ 
scribed  by  subparagraph  (1)  of  this 
paragraph;  for  single-flap  closures  as  au¬ 
thorized  for  boxes  with  one  dimension 
not  over  2  inches,  the  flaps  must  be 
fastened  to  the  body  with  a^esive. 


(1)  Boxes  selected  at  random,  con¬ 
taining  dummy  contents  similar  to  that 
to  be  shipped  and  packed  to  authorized 
gross  weight,  closed  with  reinforced  tape 
across  the  ends  and  onto  opposite  side 
panels  at  least  2  inches,  must  be  capable 
of  withstanding  a  drop  on  each  end 
from  a  height  of  4  feet  onto  solid  con¬ 
crete  without  closure  failure. 

In  §  78.218-11  amend  paragraph  (a) 
(15  F.R.  8480,  Dec.  2,  1950)  to  read  as 
follows: 

§  78.218  Specification  23G;  special  cy¬ 
lindrical  fiberboard  box  for  high 
explosives.  ' 

§78.218—11  Special  tests. 

(a)  By  whom  and  when.  By  or  for 
each  plant  making  the  boxes;  at  begin¬ 
ning  of  manufacture  and  at  6-month 
intervals  thereafter;  on  largest  size,  by 
weight.  Smaller  sizes  need  not  be  tested 
if  they  have  the  same  or  equivalent  con¬ 
struction.  Report  of  results,  with  all 
pertinent  data,  to  be  maintained  on  file 
for  one  year;  copy  to  be  filed  with  the 
Bureau  of  Explosives. 

Subpart  I — Specifications  for  Tank 
Cars 

In  §  78.265-19  sunend  paragraph  (a) 
(21  F.R.  4569,  June  26,  1956)  to  read  as 
follows; 

§  78.265  Specification  ICG— 103;  riveted 
steel  tanks  to  be  mounted  on  or  form¬ 
ing  part  of  a  car. 

§  78.265—19  Tests  of  safety  valves. 

(a)  Each  valve  must  be  tested,  before 
being  put  into  service,  by  attaching  to  an 
air  line  and  applying  pressure.  The  valve 
must  not  leak  below  28  pounds  pressure. 
The  valve  must  open  at  the  pressure 
prescribed  in  §  78.265-14 (b),  with  a  tol¬ 
erance  of  plus  or  minus  3  pounds. 

In  §  78.267-4  amend  paragraph  (c) ;  in 
§  78.267-5  amend  paragraph  (d)  (21 

F.R.  4572,  June  26,  1956)  to  read  as 
follows: 

§78.267  Specification  ICC— 103B;  rub¬ 
ber  lined  riveted  steel  tanks  to  be 
-  mounted  on  or  forming  part  of  a  car. 

§  78.267—4  Thickness  of  plates. 

•  *  •  •  • 

(c)  Tanks  must  be  lined  with  rubber, 
or  other  approved  material,  at  least  %2 
inch  thick,  except  that  over  all  rivets  and 
tank  seams  the  lining  must  be  double 
thickness.  The  lining  must  overlap  at 
least  1 V2  inches  at  all  edges,  which  must 
be  straight  and  be  beveled  to  an  angle 
of  approximately  45  degrees.  An  addi¬ 
tional  reinforcing  pad  at  least  feet 
square  and  at  least  V2  inch  thick  must 
be  applied  by  vulcanizing  to  the  lining 
on  l^ttom  of  tank  directly  under  the 
dome.  The  edges  of  pad  must  be  beveled 
to  an  angle  of  approximately  45  degrees. 
An  opening  'in  this  pad  for  sump  is  per¬ 
mitted.  No  lining  shall  be  under  tension 
when  applied  except  that  due  to  confor¬ 
mation  over  rivet  heads.  Interior  of 
tank  must  be  free  from  scale,  oxidation, 
moisture,  and  all  foreign  matter  diuring 
the  lining  operation. 

§  78.267-5  Material. 

•  *  •  •  • 
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(d)  Each  tank  or  .  compartment 
thereof,  must  be  lined  with  an  acid- 
resisting  rubber,  or  other  approved  ma¬ 
terial,  vulcanized  or  bonded  directly  or 
otherwise  attached  to  the  metal  tank,  to 
provide  a  non-porous  laminated  lining. 

In  §  78.269-19  amend  paragraph  (a) 
(21  F.R.  4576,  June  26,  1956)  to  read  as 
follows: 

§  78.269  Specification  104;  lagged  riv¬ 
eted  steel  tanks  to  be  mount^  on  or 
forming  part  of  a  car. 

§  78.269—19  Tests  of  safety  valves. 

(a)  Each  valve  must  be  tested,  before 
being  put  into  service,  by  attaching  to 
an  air  line  and  applying  pressure.  The 
valve  must  not  leak  below  28  pounds  per 
square  inch  pressure.  The  valve  must 
open  at  the  pressure  prescribed  in 
§  78.269-14  (b),  with  a  tolerance  of  plus 
or  minus  3  pounds. 

In  §  78.280-4  amend  paragi’aph  (g) ;  in. 
§  78.280-21  amend  paragraph  (a)  (21 
F.R.  4586,  4587,  June  26,  1956)  to  read  as 
follows: 

§  78.280  Specification  ICC— 103— W;  fu¬ 
sion-welded  steel  tanks  to  be  mounted 
on  or  forming  part  of  a  car. 

§  78.280-4  Thickness  of  plates. 

•  •  *  *  * 

(g)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  comply 
with  the  requirements  for  interior  com¬ 
partment  heads  prescribed  herein.  When 
the  capacity  is  reduced  by  the  insertion 
of  a  new  interior  head  this  head  must 
comply  with  the  requirements  for  in¬ 
terior  compartment  heads  and  the 
exterior  head  reapplied.  Voids,  created 
by  the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must 
be  closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1  Vi  inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  threads. 

§  78.280—21  Tests  of  safely  valves. 

(a)  Each  valve  must  be  tested,  before 
being  put  into  service,  by  attaching  to 
an  air  line  and  applying  pressure.  The 
valve  must  not  leak  below  28  pounds 
pressure.  The  valve  must  open 'at  the 
pressure  prescribed  in  §  78.280-16 (b), 
with  a  tolerance  of  plus  or  minus  3 
pounds. 

In  §  78.281-4  amend  paragraph  (f )  (21 
F.R.  4588,  4589,  June  26,  1956)  to  read  as 
follows: 

§  78.281  Specification  ICC-103A-W; 
fusion-welded  steel  tanks  to  be 
mounted  on  or  forming  part  of  a 
car. 

§  78.281—4  Thickness  of  plates. 

***** 

(f)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  com¬ 
ply  with  the  requirements  for  interior 
compartment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 


sertion  of  a  new  interior  head  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must  be 
closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1  Vi  inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  threads. 

In  §  78.282-4  amend  paragraphs  (c) 
and  (f) ;  in  §  78.282-5  amend  paragraph 
(d)  (21  F.R.  4591,  June  26,  1956)  to  read 
as  follows : 

§  78.282  Specification  ICC— 103B— W ; 
rubber  lined  fusion-welded  steel 
tanks  to  be  mounted  on  or  forming 
part  of  a  car. 

§  78.282—4  Thickness  of  plates. 

***** 

(c)  Tank  must  be  lined  with  rubber, 
or  other  approved  material,  at  least  %2 
inch  thick,  except  over  all  rivets  and 
seams  formed  by  riveted  attachments 
where  the  lining  must  be  double  thick¬ 
ness.  The  lining  must  overlap  at  least 
IVi  inches  at  all  edges,  which  must  be 
straight  and  be  beveled  to  an  angle  of 
approximately  45  degrees.  An  additional 
reinforcing  pad  at  least  4V^  feet  square 
and  at  least  V^  inch  thick  must  be  ap¬ 
plied  by  vulcanizing  to  the  lining  on 
bottom  of  tank  directly  under  the  dome. 
The  edges  of  pad  must  be  beveled  to  an 
angle  of  approximately  45  degrees.  An 
opening  in  this  pad  for  sump  is  per¬ 
mitted.  No  lining  shall  be  under  tension 
when  applied  except  that  due  to  confor¬ 
mation  over  rivet  heads.  Interior  of 
tank  must  be  free  from  scale,  oxidation, 
moisture,  and  all  foreign  matter  during 
the  lining  operation. 

***** 

(f)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  com¬ 
ply  with  the  requirements  for  interior 
compartment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head,  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,- created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must 
be  closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1 V^  inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  threads. 

§  78.282—5  Material. 

m  m  0  '  m  0 

(d)  Each  tank  or  compartment  thereof 
must  be  lined  with  acid-resisting  rubber, 
or  other  approved  material,  vulcanized 
or  bonded  directly  or  otherwise  attached 
to  the  metal  tank,  to  provide  a  non- 
porous  laminated  lining. 

In  §  78.283-4  amend  paragraph  (e)  (21 
F.R.  4593,  June  26,  1956)  to  read  as 
follows: 


§  78.283  Specification  ICC— 103C— W; 

fusion-welded  alloy  steel  tanks  to  be 
mounted  on  or  forming  part  of  a  car. 

§  78.283—4  Thickness  of  plates. 
***** 

(e)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  comply 
with  the  requirements  for  interior  com¬ 
partment  heads  prescribed  herein.  When 
the  capacity  is  reduced  by  the  insertion 
of  a  new  interior  head  this  head  must 
comply  with  the  requirements  for  inte¬ 
rior  compartment  heads  and  the  exterior 
head  reapplied.  Voids,  created  by  the 
addition  of  heads  for  division  into  com¬ 
partments  or  reduction  in  capacity,  must 
be  provided  with  a  tapped  drain-hole  at 
their  lowest  point,  and  a  tapped  hole  at 
t  >p  of  tank.  The  top  hole  must  be  closed, 
and  the  bottom  hole  may  be  closed,  with 
not  less  than  %  inch  nor  more  than  1 V^ 
inch  solid  pipe  plugs  having  standard 
pipe  threads. 

In  §  78.284-4  amend  paragraph  (g) ; 
in  §  78.284-21  amend  paragraph  (a)  (21 
F.R.  4595,  4596,  June  26,  1956)  to  read  as 
follows: 

§  78.284  Specification  ICC— 104— W ; 

lagged  fusion-welded  steel  tanks  to  be 
mounted  on  or  forming  part  of  a  car. 

§  78.284—4  Thickness  of  plates. 

***** 

(g)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  com¬ 
ply  with  the  requirements  for  interior 
compartment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must 
be  closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1 inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  threads. 

§  78.284—21  Tests  of  safety  valves. 

(a)  Each  valve  must  be  tested,  before 
being  put  into  service,  by  attaching  to  an 
air  line  and  applying  pressure.  The 
valve  must  not  leak  below  28  pounds  per 
square  inch  pressure.  The  valve  must 
open  at  the  pressure  prescribed  in 
§  78.284-16  (b) ,  with  a  plus  or  minus  3 
pounds. 

In  §  78.291-4  amend  paragraphs  (a) 
and  (e) ;  in  §  78.291-20  amend  para¬ 
graph  (a)  (23  F.R.  7659,  Oct.  3,  1958)  (22 
F.R.  7844,  Oct.  3,  1957)  (21  F.R.  4608, 
June  26.  1956)  to  read  as  follows: 

§  78.291  Specification  ICC-103AL-W; 
fusion-welded  aluminum  tanks  to  be 
mounted  on  or  forming  part  of  a  car. 

§  78.291—4  Hiickness  of  plates. 

(a)  The  plate  thickness  shall  not  be 
less  than  that  obtained  by  calculation 
using  the  following  formula,  and  in  no 
case  be  less  than  Y2  inch: 
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where 

t=thickneu  In  Inches  of  thinnest  plate; 
P= calculated  bursting  pressure,  pounds 
per  square  Inch; 
d=  Inside  diameter  In  inches; 

5=  minimum  ultimate  tensile  strength  In 
pounds  per  square  Inch  as  follows: 

ASTM  B-309  Alloy  906A— 1060  =  0,500  pel. 

ASTM  B-a09  Alloy  OOOA — 1100  =11,000  psl. 

ASTM  B-20e  Alloy  MIA— 3003  =14,000  pel. 

ASTM  B-200  Alloy  OR20A — 5052  =25,000  pel. 
ASTM  B-200  Alloy  GSllA— 6061  =24,000  pel. 
ASTM  B-209  Alloy  OR40A— 5154  =30,000  psl. 
ASTM  B-209  Alloy  OM40A— 5086  =35,000  psl. 
ASTM  B-200  Alloy  OM31A— 5454  =31,000  psl. 

C= efficiency  of  longitudinal  welded  Joint 
=00  percent. 

•  •  •  •  • 

(e)  When  a  tank  is  divided  into  com¬ 
partments,  the  interior  heads  must  com¬ 
ply  with  the  requirements  for  interior 
cmnpartment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head,  this  head 
must  comply  -with  Uie  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  at  least  one  open 
drain-hole  at  their  lowest  point,  and  a 
tapped  hole  at  top  of  tank.  The  top  hole 
must  be  closed  with  not  less  than  % 
inch  or  not  more  than  1 inch  solid  pipe 
plugs  having  standard  pipe  threads. 

§  78.291—20  Tests  of  safety  valves. 

(a)  Each  valve  must  be  tested,  before 
being  put  into  service,  by  attaching  to  an 
air  line  and  applying  pressure.  The  valve 
must  not  leak  below  28  pounds  pressure. 
The  valve  must  open  at  the  pressure 
prescribed  in  §  78.291-15  (b),  with  a  plus 
or  minus  3  pounds. 

In  9  78.292-4  amend  paragraphs  (a) 
and  (e)  (23  F.R.  7659,  Oct.  3,  1958)  (22 
P.R.  7844,  Oct.  3,  1957)  to  read  as  fol¬ 
lows: 

§  78.292  Specification  ICG-103A— AL— 
W ;  fusion-welded  aluminum  tanks  to 
be  mounted  on  or  forming  part  of  a 
car. 

§  78.292—4  Thickness  of  plates. 

(a)  The  plate  thickness  shall  not  be 
less  than  that  obtained  by  calculation 
using  the  following  formula;  and  in  no 
case  be  less  than  inch : 


where 

t  =  thickness  In  inches  of  thinnest  plate; 
P=  calculated  bursting  pressure,  pounds 
per  square  Inch; 
d=  inside  diameter  In  Inches; 

S=  minimum  ultimate  tensile  strength  in 
pounds  per  square  Inch  as  follows : 

ASTM  B-209  Alloy  096A— 1060  =0,500  psl. 

ASTM  B-209  Alloy  OOOA— 1100  =11,000  psl. 

ASTM  B-209  Alloy  MIA— 3003  =14,000  psl. 
ASTM  B-209  AUoy  GR20A— 5052  =25,000  psl. 
ASTM  B-209  Alloy  GSllA— 6061  =24,000  psl. 
ASTM  B-209  Alloy  GR40A— 5154  =30,000  psl. 
ASTM  B-209  Alloy  GM40A— 5086  =35,000  psl. 
ASTM  B-209  Alloy  GM31A— 5454  =31,000  psl. 

k=  efficiency  of  longitudinal  welded  Joint 
=90  percent. 

•  •  •  •  • 

(e)  When  a  tank  is  divided  into  com¬ 
partments,  the  interior  heads  must  com¬ 


ply  with  the  requirements  for  interior 
compartment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head,  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  at  least  one  open 
drain-hole  at  their  lowest  point,  and  a 
tapped  hole  at  top  of  tank.  The  top  hole 
must  be  closed  with  not  less  than  % 
inch  or  not  more  than  inch  solid 
pipe  plugs  having  standard  pipe  threads. 

In  9  78.294-4  amend  paragraph  (a) 
(23  F.R.  7660,  Oct.  3,  1958)  to  read  as 
follows: 

§  78.294  Specification  ICC— 105A100— 
AL— W;  lagged  fusion-welded  alumi¬ 
num  tanks  to  be  mounted  on  or 
forming  part  of  a  car. 

§  78.294—4  Thickness  of  plates. 

(a)  The  wall  thickness  in  the  cylin¬ 
drical  portion  of  the  tank  must  be  cal¬ 
culated  by  the  following  formula: 


where 

t  =  thickness  In  inches  of  thinnest  plate; 
P=  calculated  bursting  pressure,  pounds 
per  square  inch; 
d=  inside  diameter  in  inches; 

5=  minimum  ultimate  tensile  strength  in 
pounds  per  square  inch  as  foUows: 

ASTM  B-209  Alloy  996A— 1060  =  9,500  psl. 

ASTM  B-209  Alloy  990A— 1100  =  11,000  psi. 

ASTM  B-209  Alloy  MIA— 3003  =14,000  psi. 

ASTM  B-209  Alloy  GR20A— 5052=25,000  psi. 
ASTM  B-209  Alloy  GSllA— 6061  =24,000 psl. 
ASTM  B-209  Alloy  GR40A— 5154  =  30,000  psl. 
ASTM  B-209  Alloy  GM40A— 5086  =35,000  psi. 
ASTM  B-209  Alloy  GM31A— 5454  =  31,000  psl. 

£=  efficiency  of  longitudinal  welded  Joint 
=90  percent. 

In  9  78.296-4  amend  paragraph  (c) ; 
in  9  78.296-5  amend  paragraph  (d)  (21 
F.R.  4617,  June  26.  1956)  to  read  as 
follows: 

§  78.296  Specification  ICC-103B100- 
W;  rubber  lined  fusion-welded  steel 
tanks  to  be  mounted  on  or  forming 
part  of  a  car. 

§  78.296-4  Thickness  of  plates. 
***** 

(c)  Tank  must  be  lined  with  rubber,  or 
other  approved  material,  at  least  %2 
inch  thick  except  over  all  rivets  and 
seams  formed  by  attachments  where  the 
lining  must  be  double  thickness.  The 
lining  must  overlap  at  least  IV^  inches 
at  all  edges,  which  must  be  straight  and 
be  beveled  to  an  angle  of  approximately 
45  degrees.  An  additional  reinforcing 
pa'd  at  least  4^2  feet  square  and  at  least 
Vz  inch  thick  must  be  applied  by  vulcan¬ 
izing  to  the  lining  on  bottom  of  tank 
directly  under  the  dome.  Edges  of  pad 
must  be  beveled  to  an  angle  of  approxi¬ 
mately  45  degrees.  An  opening  in  this 
pad  for  sump  is  permitted.  No  lining 
shall  be  under  tension  when  applied  ex¬ 
cept  that  due  to  conformation  over  rivet 
heads.  Interior  of  tank  must  be  free 
from  scale,  oxidation,  moisture,  and  all 
foreign  matter  during  the  lining 
operation. 


§  78.296-5  Material. 

***** 

(d)  Each  tank  must  be  lined  with 
acid-resisting  rubber,  or  other  approved 
material,  vulcanized  or  bonded  directly 
or  otherwise  attached  to  the  metal  tank, 
to  provide  a  non-porous  laminated 
lining. 

In  9  78.297-4  amend  paragraph  (e) ;  in 
9  78.297-20  amend  paragraph  (a)  (21 
FJt.  4619,  4620,  June  26, 1956)  to  read  as 
follows: 

§  78.297  Specification  ICC— 103D— W; 
fusion-welded  alloy  steel  tanks  to  be 
mounted  on  or  forming  part  of  a  car. 

§  78.297—4  Thickness  of  plates. 
***** 

(e)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  comply 
with  the  requirefnents  for  interior  com¬ 
partment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must 
be  closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1  Yz  inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  threads. 

§  78.297—20  Tests  of  safety  valves. 

(a)  Valve  must  be  tested,  before  being 
put  into  service,  by  attaching  to  an  air 
line  and  applying  pressure.  The  valve 
must  not  leak  below  28  pounds  pressure. 
The  valve  must  open  at  the  pressure 
prescribed  in  9  78.297-15(b),  with  a  tol¬ 
erance  of  plus  or  minus  3  pounds. 

In  9  78.298-4  amend ,  paragraph  (e) ; 
in  9  78.298-20  Amend  paragraph  (a)  (21 
F.R.  4621,  4622,  June  26. 1956)  to  read  as 
follows: 

§  78.298  Specification  ICC— 103E— W; 

fusion-welded  alloy  steel  tanks  to  be 
mounted  on  or  forming  part  of  a  car. 

§  78.298—4  Thickness  of  plates. 

*  *  *  •  * 

(e)  When  tank  is  divided  into  com¬ 
partments  the  interior  head  must  comply 
with  the  requirements  for  interior  com¬ 
partment  heads  prescribed  herein. 
When  the  capacity  is  reduced  by  the  in¬ 
sertion  of  a  new  interior  head  this  head 
must  comply  with  the  requirements  for 
interior  compartment  heads  and  the  ex¬ 
terior  head  reapplied.  Voids,  created  by 
the  addition  of  heads  for  division  into 
compartments  or  reduction  in  capacity, 
must  be  provided  with  a  tapped  drain- 
hole  at  their  lowest  point,  and  a  tapped 
hole  at  top  of  tank.  The  top  hole  must 
be  closed,  and  the  bottom  hole  may  be 
closed,  with  not  less  than  %  inch  nor 
more  than  1  Vz  inch  solid  pipe  plugs  hav¬ 
ing  standard  pipe  thread. 

§  78.298—20  Tests  of  safety  valves. 

(a)  Valve  must  be  tested,  before  being 
put  into  service,  by  attaching  to  an  air 
line  and  applying  pressure.  The  valve 
must  not  leak  below  28  pounds  pressure. 
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The  valve  must  open  at  the  pressure  pre¬ 
scribed  in  §  78.298-15  (b),  with  a  tol¬ 
erance  of  plus  or  minus  3  pounds. 

In  §  78.299-4  amend  paragraph  (e)  (21 
P.R.  4623.  June  26,  1956)  to  read  as 
follows: 

§  78.299  Specification  ICC-103A— N— W ; 
fusion-welded  nickel  or  nickel  alloy 
tanks  to  be  mounted  on  or  forming 
part  of  a  car. 

§  78.299—4  Thickness  of  plates. 


5=  minimum  ultimate  tensile  strength  In  in  §  78.308-4  amend  paragraph  (a) 
pounds  per  square  inch  as  follows:  (23  p.R,  70^2,  Oct.  3,  1958). to  read  as 

ASTM  B-209  Alloy  996A— 1060  =9,500  psl.  follOWS; 

AS'i'ai  B  209  Alloy  990A— — 1100  =11,000 psl.  o  oaq  g  *•  iacaoaa 

ASTM  B-209  Alloy  MIA— 3003  =14,000  psl.  S  »I^ification  ILC>105A200-- 

ASTM  B-209  Alloy  GR20A — 5052  =25,000  psl.  ALr-W ;  lagged  fusion-welded  alumi- 

ASTM  B-209  Alloy  GSllA— 6061  =24,000  psl.  "«»»»  tanks  to  be  mounted  on  or 

ASTM  B-209  Alloy  GR40A— 5154  =30,000  psl.  forming  part  of  a  car. 

§  78.30a-4  Thickness  of  plates. 

ASTM  B-209  Alloy  GM31A—S454  =  31,000  psl. 

The  wall  thickness  in  the  cylin- 
£- efficiency  oj^^ongltudinal  welded  Joint  potion  of  the  tank  muSt  be  cal- 

^  culated  by  the  following  formula : 

In  §  78.303-18  amend  paragraph  (b)  „ . 

(23  F.R.  2333,  Apr.  10,  1958)  to  read  as 
follows :  where 

§78.303  Specification  ICC-lllAlOO-  t=  thickness  In  inches  of  thinnest  plate; 

W-1;  fusion-welded  steel  tanks  to  be  P=  calculated  bursting  pressure,  pounds 

mounted  on  or  forming  part  of  a  car.  ^  ^  j^SSe  XSeterin  Inches; 

§  78.303—18  Gauging  devices.  5=  minimum  ultimate  tensile  strength  In 


(c)  Tank  must  be  lined  with  rubber,  or 
other  approved  material,  at  least  %2  inch 
thick.  The  lining  must  overlap  at  least 
IV2  inches  at  all  edges,  which  must  be 
straight  and  be  beveled  to  an  angle  of 
approximately  45  degrees.  An  additional 
reinforcing  pad  at  least  4^  feet  square 
and  at  least  inch  thick  must  be  ap¬ 
plied  by  vulcanizing  to  the  lining  on  bot¬ 
tom  of  tank  directly  under  the  manway 
opening.  The  edges  of  pad  must  be 
beveled  to  an  angle  of  approximately  45 
degrees.  An  opening  in  this  pad  for 
sump  is  permitted.  No  lining  shall  be 
under  tension  when  applied.  Interior 
of  tank  must  be  free  from  scale,  oxida¬ 
tion.  moisture,  and  all  foreign  matter 
during  the  lining  operation. 

§  78.309-5  Material. 


(d)  Each  tank  or  compartment  thereof 
must  be  lined  with  acid-resisting  ‘rub¬ 
ber,  or  other  approved  material,  vul¬ 
canized  or  bonded  directly  or  otherwise 
attached  to  the  metal  tank  to  provide 
a  non-porous  laminated  lining. 

Add  §78.310  (21  F.R.  4628,  June  26. 
1956)  to  read  as  follows: 

§  78.310  Specification  ICC— lllA60AIr- 
W ;  fusion-welded  aluminum  tanks 
to  be  mounted  on  or  forming  part 
of  a  car. 

(a)  Wherever  the  word  “approved”  Is 
used  in  this  specification,  it  means  ap¬ 
proval  by  the  Association  of  American 


where 


thickness  in  inches  of  thinnest  plate; 
calculated  bursting  pressure,  pounds 
per  square  inch; 
inside  diameter  in  inches; 
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Railroads  Committee  on  Tank  Cars  as 
prescribed  in  f  78.259  (a) ,  (b) ,  (c)  and 
(d). 

§  78.310-1  Type. 

(a)  Tanks  built  under  this  specifica¬ 
tion  must  be  cylindrical  with  heads 
designed  convex  outward.  When  the  in¬ 
terior  of  the  tank  is  divided  into  com¬ 
partments.  each  compartment  must  have 
two  heads  designed  convex  outward. 
The  tank  shell,  or  each  compartment, 
must  be  provided  with  manway  and  such 
other  external  projections  as  are  pre¬ 
scribed  herein. 

§78.310—2  Bursting  pressure. 

(a)  The  calculated  bursting  pressure, 
based  on  the  lowest  tensile  strength  of 
the  plate  and  the  efficiency  of  the  longi¬ 
tudinal  welded  joint,  must  not  be  less 
than  240  pounds  per  square  inch. 

§78.310—3  Thickness  of  plates. 

(a)  The  wall  thickness  in  the  cylin¬ 
drical  portion  of  the  tank  must  be  cal¬ 
culated  by  the  following  formula,  but  in 
no  case  shall  the  wall  thickness  be  less 
than  ^  inch: 

2SE 

Where 

t=  thickness  in  inches  of  the  thinnest 
plate; 

P=  calculated  bursting  pressure,  pounds 
per  square  inch; 
d=  inside  diameter  in  inches; 

minimum  ultimate  tensile  strength  in 
pounds  per  square  inch  as  follows: 

ASTM  B-209  Alloy  996A— 1060  =  9,500  psi. 

ASTM  B-209  Alloy  990A— 1100  =11,000  psi. 

ASTM  B-209  Alloy  MIA— 3003  =14,000  psi. 

ASTM  B-209  Alloy  GR20A— 5052  =  25,000  psi. 
ASTM  B-209  Alloy  GSllA— 6061  =24,000  psi. 
ASTM  B-209  Alloy  GR40A— 5154=30,000  psi. 
ASTM  B-209  Alloy  GM40A— 5086  =  35,000  psi. 
ASTM  B-209  Alloy  GM31A— 5454  =  31,000  psi. 

r=eflaciency  of  longitudinal  welded  Joint 
=90  percent. 

(1)  For  tanks  without  an  underframe, 
the  cylindrical  portion  of  the  tank  must 
have  a  thickness  that  will  result  in  stress 
not  exceeding  one-third  of  the  mini¬ 
mum  ultimate  tensile  strength  of  the 
alloy  used  as  a  result  of  800,000  pounds 
Impact  and  the  end  load  ratio  must  not 
exceed  0.05. 

(b)  The  thickness  of  an  ellipsoidal 
head  in  which  the  ellipsoid  of  revolu¬ 
tion  has  the  major  axis  equal  to  the  in¬ 
side  diameter  of  the  shell  and  the  minor 
axis  is  one-half  the  major  axis,  shall  be 
determined  by  the  following  formula: 


where 

t= thickness  of  plate  in  inches; 

P=  calculated  bursting  pressure,  pounds 
per  square  inch; 

d=  Inside  diameter  in  inches; 

5= minimum  ultimate  tensile  strength  in 
pounds  per  square  inch  (see  para¬ 
graph  (a)  of  this  section); 
efficiency  of  welded  joint,  if  any,  =90 
percent;  if  head  is  made  of  one  piece, 
E=100  percent. 

§78.310-^  Openings  in  tank. 

(a)  Openings  for  manway  nozzle  or 
other  fittings  must  be  reinforced  in  an 
approved  manner. 


§  78:310-5  Material. 

(a)  All  plates  for  tank  must  be  made 
of  aluminum  alloy  to  an  approved  specifi¬ 
cation  and  be  suitable  for  fusion-welding 
and  not  subject  to  rapid  deterioration  by 
the  lading. 

(b)  Aluminum  alloy  castings  for  fit¬ 
tings  or  attachment  to  tank  must  be 
made  of  material  to  an  approved 
specification. 

(c)  All  rivets  must  be  made  of  an  alu¬ 
minum  alloy  to  an  approved  specifica¬ 
tion.  They  must  be  handled  and  driven 
in  a  manner  that  will  insure  the  requisite 
strength. 

(d)  All  external  projections  which 
may  be  in  contact  with  the  lading  must 
be  made  of  material  specified  herein. 

§  78.310-6  Tank  heads. 

(a)  The  tank  head  shape  shall  be  an 
ellipsoid  of  revolution  in  which  the  major 
axis  shall  equal  the  diameter  of  the  shell 
and  the  minor  axis  shall  be  one-half  the 
major  axis. 

§  78.310-7  Welding. 

(a)  All  joints  must  be  fusion-welded 
by  a  process  which  investigation  and  lab¬ 
oratory  tests  by  the  Mechanical  Division 
of  the  Association  of  American  Railroads 
have  proved  will  produce  satisfactory  re¬ 
sults.  Fusion-welding  to  be  performed 
by  fabricators  certified  by  the  Associa¬ 
tion  of  American  Railroads  as  qualified 
to  meet  the  requirements  of  this  specifi¬ 
cation.  All  joints  must  be  fabricated  by 
means  of  fusion-welding  in  accordance 
with  the  requirements  of  A.A.R.  Weld¬ 
ing  Code,  Appendix  W. 

§  78.310-8  Stress  relieving. 

(a)  Not  a  specification  requirement. 
§78.310—9  Tank  mounting. 

(a)  The  manner  in  which  the  tank  is 
supported  on  and  securely  attached  to 
the  car  structure  must  be  approved. 

(b)  The  use  of  rivets  as  a  means  of 
securing  anchor  to  the  tank  is  prohibited. 

§78.310—10  Test  of  tanks. 

(a)  Each  tank  must  be  tested  by  com¬ 
pletely  filling  tank  and  nozzles  .with  wa¬ 
ter,  or  other  liquid  of  similar  viscosity, 
having  a  temperature  which  must  not 
exceed  100  degrees  Fahrenheit  during  the 
test,  and  applying  a  pressure  of  60 
pounds  per  square  inch.  The  tank  must 
hold  the  prescribed  pressure  for  at  least 
10  minutes  without  leakage  or  evidence 
of  distress. 

(b)  If  tanks  are  lagged,  the  test  of 
tank  must  be  made  before  lagging  is  ap¬ 
plied. 

(c)  Calking  of  welded  joints  to  stop 
leaks  developed  during  the  foregoing 
tests  is  prohibited.  Repairs  in  welded 
joints  must  be  made  as  prescribed  in 
§  78.310-7(a). 

^  78.310-11  Marking. 

(a)  Each  tank  must  be  marked,  thus 
certifying  that  the  tank  complies  with 
all  the  requirements  of  this  specification, 
as  follows: 

(1)  ICC-111A60AL-W  and  specifica¬ 
tion  number  of  material  used  in  tank 
shell  in  letters  and  figures  at  least  % 
inch  high  stamped  plainly  and  perma¬ 
nently  into  the  metal  near  the  center  of 
both  outside  heads  of  the  tank  by  the 


tank  builder.  ICC-111A60AL-W  must 
also  be  stenciled  on  the  tank,  or  jacket 
if  lagged,  in  letters  and  figures  at  least  2 
inches  high  by  the  party  assembling  the 
con-pleted  car. 

(2)  Initials  of  tank  builder  and  date 
of  original  test  of  tank,  in  letters  and 
figures  at  least  %  inch  high  stamped 
plainly  and  permanently  into  the  metal 
immediately  below  the  stamped  marks 
specified  in  subparagraph  (1)  of  this 
paragraph. 

(3)  Initials  of  company  and  date  of 
additional  tests  performed  by  the  party 
assembling  the  completed  car,  in  those 
cases  where  the  tank  builder  does  not 
complete  the  fabrication  of  tank,  in  let¬ 
ters  and  figures  at  least  %  inch  high 
stamped  plainly  and  permanently  into 
the  metal  immediately  below  the 
stamped  marks  specified  in  subparagraph 
(2)  of  this  paragraph  by  the  party  as¬ 
sembling  the  completed  car.  These 
marks  must  also  be  stenciled  on  the  tank, 
or  jacket  if  lagged,  in  letters  and  figures 
at  least  2  inches  high,  immediately  below 
the  stenciled  mark  specified  in  subpara¬ 
graph  (1)  of  this  paragraph. 

(4)  Date  on  which  the  tank  was  last 
tested,  pressure  to  which  tested,  place 
where  test  was  made,  and  by  whom, 
stenciled  on  the  tank,  or  jacket  if  lagged. 

(5)  Date  on  which  the  safety  valves 
were  last  tested,  pressure  to  which  tested, 
place  where  test  was  made,  and  by  whom, 
stenciled  on  the  tank,  or  jacket  if  lagged. 

(6)  Date  on  which  interior  heater  sys¬ 
tem  was  last  tested,  pressure  to  which 
tested,  place  where  test  was  made,  and 
by  v.hom,  stenciled  on  the  tank,  or  jacket 
if  lagged. 

(7)  When  a  tank  car  and  its  appur¬ 
tenances  are  designed  and  authorized 
for  the  transportation  of  a  particular 
commodity  only,  the  name  of  that  com¬ 
modity  followed  by  the  word  “only”,  or 
such  other  wording  as  may  be  required 
to  indicate  the  limits  of  usage  of  the  car, 
must  be  stenciled  on  each  side  of  the 
tank,  or  jacket  if  lagged,  in  letters  at 
least  one  inch  high,  immediately  above 
the  stenciled  mark  specified  in  subpara¬ 
graph  (1)  of  this  paragraph. 

-  (8)  Identification  mark,  illustrated 
herein,  for  manway  closure  must  be 
stenciled  on  each  side  of  manway  nozzle, 
or  jacket  if  lagged,  in  line  with  the  lad¬ 
ders  and  in  a  color  contrasting  to  color 
of  manway  nozzle. 


Manhole  Closvire  Identification  Mark 
(Reduced  size) 


Tuesday,  May  5,  1959. 

§  78.31(K-12  Reports. 

(a)  Before  a  tank  car  is  placed  in 
service,  the  party  assembling  the  com¬ 
pleted  car  must  furnish  to  ear  owner. 
Bureau  of  Ebcplosives,  and  the  Secretary. 
Mechanical  Division.  Association  of 
American  Railroads,  a  report  in  ap¬ 
proved  form  certifying  that  the  tank  and 
its  equipment  comply  with  all  the  re¬ 
quirements  of  this  specification.  In  case 
of  welded  repairs  to,  alterations  of,  or 
additions  to  tanks  or  equipment  from 
original  design  and  construction,  all  of 
which  must  be  approved,  there  must  be 
furnished  to  the  same  parties  a  report 
in  detail  of  the  welded  repairs,  altera¬ 
tions  or  additions  made  to  each  tank  in¬ 
volved.  Reports  of  retests  must  be  ren¬ 
dered  to  the  Bureau  of  Explosives  and 
car  owner. 

§  78.310—13  Outage. 

(a)  Tanks  built  to  this  specification 
will  require  a  minimum  outage  of  2  per¬ 
cent.  The  outage  must  be  provided  for 
in  the  tank  shell. 

§  78.310—14  Lagging. 

(a)  Not  a  specification  requirement. 
If  applied,  the  tank  shell  must  be  lagged 
with  an  approved  insulation  material. 
The  entire  insulation  must  be  covered 
with  a  metal  jacket  not  less  than  Va  inch 
in  thickness  and  efBciently  flashed 
around  all  openings  so  as  to  be  weather- 
tight. 

(b)  Before  lagging  is  applied,  the  ex¬ 
terior  tank  surface  and  the  interior  sur¬ 
face  of  the  metal  jacket  shall  be  given  a 
protective  coating, 

§  78.310—15  Closure  for  manway. 

(a)  The  manway  cover  must  be  of 
approved  type  and  designed  to  make  it 
impossible  to  remove  the  cover  while  the 
interior  of  the  tank  is  subjected  to  pres¬ 
sure. 

(b)  Manway  covers  must  be  made  of 
cast,  forged  or  fabricated  aluminum  al¬ 
loys  or  other  approved  materials.  Man¬ 
way  nozzle  must  be  made  of  cast,  forged 
or  fabricated  aluminum  alloys  and  must 
be  of  good  weldable  quality  in  conjimc- 
tion  with  the  metal  of  tank.  Opening 
in  the  manway  nozzle  must  not  be  less 
than  16  inches  in  diameter.  ' 

(c)  All  covers  not  hinged  to  tank  must 
be  attached  to  outside  of  the  tank  by  at 
least  a  %  inch  chain  or  its  equivalent. 

(d)  All  joints  between  manway  cov¬ 
ers  and  their  seats  must  be  made  tight 
against  leakage  of  vapor  and  liquid  by 
use  of  gaskets  of  suitable  material. 

§  78.310—16  Bottom  outlets. 

(a)  The  bottom  outlet,  when  installed, 
must  be  made  of  metal  not  subject  to 
rapid  deterioration  by  the  lading,  be  of 
approved  design  and  be  provided  with  a 
liquid  tight  closure  at  the  outlet  end. 

(b)  The  valve  operating  mechanism 
and  outlet  nozzle  construction  must  be 
such  as  to  insure  against  unseating  the 
valve  due  to  stresses  or  shocks  incidental 
to  transportation. 

(c)  Bottom  outlet  nozzle  may  be  of 
cast,  forged  or  fabricated  metal.  If  out¬ 
let  nozzle  is  welded  to  tank,  it  must  be  of 
cast,  forged  or  fabricated  metal  and  be 
of  good  weldable  quality  in  conjunction 
with  the  metal  of  the  tank. 
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(d)  To  provide  for  the  attachment  of 
unloading  connections,  the  bottom  of  the 
main  portion  of  the  outlet  nozzle,  or  some 
fixed  attachment  thereto,  must  be  pro¬ 
vided  with  threaded  cap  closure  arrange¬ 
ment  or  bolted  flange  closure  arrange¬ 
ment  having  minimum  1  inch  threaded 
pipe  plug. 

(e)  For  outlet  nozzles*  that  extend  6 
inches  or  more  from  the  shell  of  tank, 
a  “V”  groove  must  be  cut  (not  cast)  in 
the  upper  part  of  the  outlet  nozzle  at  a 
point  immediately  below  lowest  part  of 
valve  to  a  depth  that  will  leave  thick¬ 
ness  of  nozzle  wall  at  the  root  of  the  “V” 
not  over  %  Inch.  In  the  case  of  steam 
jacketed  outlet  nozzles,  this  groove  must 
be  below  the  steam  chamber,  but  not 
more  than  15  inches  from  the  tank. 
Where  the  outlet  nozzle  is  not  a  single 
piece,  arrangement  must  be  made  to  pro¬ 
vide  the  equivalent  of  the  breakage 
groove, 

(f)  The  flange  on  the  outlet  nozzle 
must  be  of  a  thickness  which  will  pre¬ 
vent  distortion  of  the  valve  seat  or  valve 
by  any  change  in  contour  of  the  shell  re- 
siilting  from  expansion  of  the  lading,  or 
other  causes,  and  which  will  insure  that 
accidental  breakage  of  the  outlet  nozzle 
will  occur  at  or  below  the  “V”  groove. 

(g)  The  valve  must  have  no  wings  or 
stem  projecting  below  the  “V”  groove  in 
the  outlet  nozzle.  The  valve  and  seat 
must  be  readily  accessible  or  removable 
for  repairs,  including  grinding. 

(h)  The  valve  operating  mechanism 
must  have  means  for  compensating  for 
variation  in  the  vertical  diameter  of  the 
tank  produced  by  expansion,  weight  of 
the  liquid  contents,  or  other  causes,  and 
should  operate  from  the  exterior  of  the 
tank.  Leakage  must  be  prevented  by 
packing  in  stuffing  box,  or  other  suitable 
seals,  and  a  cap. 

(i)  In  no  case  must  extreme  projec¬ 
tion  of  bottom  outlet  equipment  extend 
to  within  12  inches  above  top  of  rail.  All 
bottom  outlet  reducers  and  closures  and 
their  attachments  must  be  secured  to  car 
with  at  least  a  %-inch  chain  or  its 
equivalent,  except  that  outlet  closure 
plugs  may  be  attached  by  *4 -inch  chain. 
When  the  bottom  outlet  closure  is  of  the 
combination  cap  and  valve  type,  the  pipe 
connection  of  the  valve  must  be  closed 
by  a  plug  or  cap. 

§  78.318-17  Venting,  loading  and  un¬ 
loading  devices. 

(a>  Installation  of  these  devices  is  op¬ 
tional,  and  when  installed,  these  devices 
and  fittings  must  be  of  an  approved  de¬ 
sign,  and  made  of  materials  not  subject 
to  rapid  deterioration  by  the  lading. 

(b)  The  venting  device  shall  be  an 
opening  to  permit  application  of  pressure 
to  tank.  The  loading  and  imloading  de¬ 
vice  shall  be  a  pipe  extending  down  to 
the  bottom  of  the  tank  so  that,  by  appli¬ 
cation  of  pressure,  the  contents  of  the 
tank  can  be  completely  removed.  The 
pipe  shall  be  securely  anchored  at  its 
lower  end  to  prevent  damage  from  surge 
of  liquid. 

(c)  These  devices  must  be  equipped 
with  valves  to  provide  for  the  loading  and 
unloading  of  the  contents.  These  de¬ 
vices.  including  valves,  must  be  of  an 
approved  design  and  be  provided  with  a 
protective  housing  or  equivalent.  Provi- 
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Sion  must  be  made  for  closing  pipe  con¬ 
nections  of  valves. 

§  78.310—18  Gauging  device. 

(a)  Outage  for  these  tanks  must  be 
provided  within  the  tank  shell,  therefore, 
an  outage  scale  visible  from  manway 
when  cover  is  open  must  be  provided. 

(b)  A  telltale  pipe  must  be  applied 
with  a  ^-inch  control  valve  mounted 
outside  of  the  tank  and  enclosed  within 
a  cap.  The  telltale  pipe  shall  measure  a 
liquid  level  that  will  indicate  an  outage 
not  less  than  that  specified  in  §  78.310- 
13(a). 

§  78.310—19  Vacuum  breaker. 

(a)  To  prevent  pressure  reduction  of 
more  than  1^  poimds  per  square  inch 
below  atmospheric  pressure,  when  un¬ 
loading  a  tank  with  a  closed  manway 
cover,  or  from  drop  in  temperature  with 
subsequent  shrinkage  of  lading,  each 
tank  shall  be  equipped  with  a  valve  of 
approved  design. 

§  78.310—20  Safely  valves. 

(a)  The  tank,  or  each  compartment 
thereof,  must  be  equipped  with  one  or 
more  safety  valves  of  approved  design, 
mounted  on  suitable  nozzles  securely 
attached  to  the  top  of  the  tank.  Total 
valve  discharge  capacity  must  be  suffi¬ 
cient  to  prevent  building  up  of  pressure 
in  tank  in  excess  of  45  pounds  per  square 
inch. 

(b)  Each  safety  valve  must  be  set  for 
a  start-to-discharge  pressure  of  35 
pounds  per  square  inch  and  be  vapor 
tight  at  28  pounds  per  square  inch.  (For 
tolerance  see  §  78.310-21  (a).) 

(c)  Tanks  used  for  the  transportation 
of  corrosive  liquids,  flammable  solids, 
oxidizing  materials  or  poisonous  liquids 
or  solids,  class  B,  need  not  be  equipped 
with  safety  valves,  but  if  not  so  equipped, 
must  have  one  safety  vent  made  of  ap¬ 
proved  material  at  least  1%  inches  inside 
diameter  closed  with  a  frangible  disc  of 
suitable  material,  of  a  thickness  that  will 
rupture  At  a  pressure  not  exceeding  45 
pounds  per  square  inch.  Means  for  hold¬ 
ing  disc  in  place  must  be  such  as  to 
prevent  distortion  or  damage  to  disc 
when  applied.  Safety  vent  closure  must 
be  chained  or  otherwise  fastened  to  pre¬ 
vent  misplacement.  All  tanks  equipped 
with  vents  must  be  stenciled  “NOT  FOR 
FLAMMABLE  LIQUIDS.” 

§  78.310—21  Test  of  safety  valves. 

(a)  Each  valve  must  be  tested  by  air 
or  gas  before  being  put  into  service.  The 
valve  must  start'to  discharge  at  a  pres¬ 
sure  of  35  pounds  per  square  inch  and 
be  vapor  tight  at  28  pounds  per  square 
inch,  which  limiting  pressures  must  not 
be  affected  by  any  auxiliary  closure  or 
other  combination.  The  valves  must 
start  to  discharge  at  the  pressure  pre¬ 
scribed  above  with  a  tolerance  of  plus  or 
minus  3  pounds. 

§  78.310—22  Interior  heater  systems. 

(a)  Not  a  speciflcation  requirement. 
When  installed,  see*  $§  78,260  and 
78.261,  heater  systems. 

(b)  Flanges  for  interior  heater  sys¬ 
tems  and  plugs  must  be  of  cast,  forged 
or  fabricated  metal.  Flanges  must  be  of 
good  weldable  quality  in  conjunction 
with  the  metal  of  the  tank. 
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(c)  Interior  heater  systems,  when  in-> 
stalled,  must  be  so  constructed  that  the 
breaking  off  of  their  external  connections 
will  not  cause  leakage  of  contents  of 
tank. 

(d)  mtericM*  heater  systems  must  be 
tested  with  hydrostatic  pressure  and 
must  be  tight  at  200  pounds  per  square 
inch. 

Add  (78.311.(21  FJl.  4628.  June  26. 
1056)  to  read  as  follows: 

§  78.311  Specification  ICC-lllAKK^ 
W-6;  fosion-wdded  alloy  steel  tanks 
to  be  mounted  on  or  forming  part 
of  a  car.  ' 

(a)  Wherever  the  word  “approved”  is 
used  in  this  specification,  it  means  ap¬ 
proval  by  the  Association  of  American 
Railroads  Committee  on  Tank  Cars  as 
prescribed  in  {  78.259  (a),  (b).  (c)  and 
(d). 

§  78.311-1  Type. 

(a)  Tanks  built  under  this  specifica¬ 
tion  must''  be  cylindrical  with  heads 
designed  convex  outward.  When  the 
interior  of  the  tank  is  divided  into  com¬ 
partments,  each  compartment  must  have 
two  heads  designed  convex  outward. 
The  tank  shell,  or  each  compartment, 
must  be  provided  with  manway  and  such 
other  external  projections  as  are  pre¬ 
scribed  herein. 

§78.311—2  Bursting  pressure. 

(a)  The  calculated  bursting  pressure, 
based  on  the  lowest  tensile  strength  of 
the  plate  and  the  efiBciency  of  the  longi¬ 
tudinal  welded  joint,  must  be  not  less 
than  500  poimds  per  square  inch. 

§  78.311—3  Thickness  of  plates. 

(a)  The  wall  thickness  in  the  cylindri¬ 
cal  portion  of  the  tank  must  be  calculated 
by  the  following  formula,  but  in  no  case 
shall  the  wall  thickness  be  less  than 
%6  inch: 


where 

thickness  in  inches  of  the  thinnest 
plate; 

P=  calculated  bursting  pressure,  pounds 
per  square  inch; 
d  =  inside  diameter  in  Inches; 

5=  minimum  ultimate  tensile  strength  in 
pounds  p>er  square  inch; 
g=  efficiency  of  longitudinal  welded  Joint 
=90  percent. 

(1)  For  tanks  without  an  underframe, 
the  cylindrical  portion  of  the  tank  must 
have  a  thickness  that  will  result  in  stress 
not  exceeding  16,000  pounds  per  square 
inch  as  a  result  of  800,000  pounds  impact 
and  the  end  load  ratio  must  not  ex¬ 
ceed  0.05. 

(b)  The  thickness  of  an  'ellipsoidal 
head  in  which  the  ellipsoid  of  revolution 
has  the  major  axis  equal  to  the  inside 
diameter  of  the  shell  and  the  minor  axis 
is  one-half  the  major  axis,  shall  be  deter¬ 
mined  by  the  following  formula: 


where 

t=  thickness  of  plate  in  inches; 

P=  calculated  bursting  press\ire,  pounds 
per  square  inch; 
d  =  inside  diameter  in  inches; 


g=  minimum  ultimate  tensile  strength  in 
pounds  per  square  Inch; 
g=  efficiency  of  welded  Joint,  if  any,  =00 
percent;  )f  head  is  made  of  one  piece, 
£=100  percent. 

§  78.311-4  Openings  in  the  tank. 

(a)  Openings  for  manway  nozzle  or 
other  fittings  must  be  reinforced  in  an 
aivroved  manner. 

§  78.311-5  Material. 

(a)  All  plates  for  tank  must  be  to  an 
approved  specification  and  be  made  of 
metal  capable  of  resisting  the  action  of 
nitric  acid  as  follows: 

(1)  The  maximum  corrosion  rate  in 
inches  penetration  per  month  in  the 
standard  65  percent  boiling  nitric  acid 
test  shall  be  0.006  inch  for  the  straight 
chromium-bearing  stainless  steel  and 
0.0015  inch  for  any  of  the  chromium 
nickel  alloys  and  modified  chromium 
nickel  type,  this  figure  to  be  an  average 
of  five  48  hour  periods. 

(b)  All  alloy  castings  and  forgings 
used  for  fittings  or  attachments  to  tank 
must  be  to  an  approved  specification  and 
not  subject  to  rapid  deterioration  by 
the  ladi^. 

§78.311-6  Tank  heads. 

(a)  The  tank  head  shape  shall  be  an 
ellipsoid  of  revolution  in  which  the  major 
axis  shall  equal  the  diameter  of  the  shell 
and  the  minor  axis  shall  be  one-half  the 
major  axis. 

§  78.311-7  Welding. 

(a)  All  joints  must  be  fusion-welded 
by  a  proce^  which  investigation  and 
laboratory  tests  by  the  Mechanical  Divi¬ 
sion  of  the  Association  of  American 
Railroads  have  proved  will  produce  satis¬ 
factory  results.  F\ision-welding  to  be 
performed  by  fabricators  certified  by  the 
Association  of  American  Railroads  as 
qualified  to  meet  the  requirements  of  this 
specification.  All  joints  must  be  fabri¬ 
cated  by  means  of  fusion-welding  in 
accordance  with  the  requirements  of 
A.A.R.  Welding  Code,  Appendix  W. 

§78.311—8  Heat  treatment. 

(a)  All  welding  of  the  tank  shell  and 
of  attachments  welded  directly  thereto" 
must  be  heat  treated  as  a  unit  to  remove 
stresses  and  at  the  proper  temperature 
to  obtain  the  corrosion  resistance  speci¬ 
fied  in  §  78.311-5(a)(l). 

§  78.311—9  Tank  mounting. 

(a)  The  manner  in  which  the  tank  is 
supported  on  and  securely  attached  to 
the  car  structure  must  be  approved. 

(b)  The  use  of  rivets  as  a  means  of 
securing  anchor  to '  the  tank  is  pro¬ 
hibited. 

§  78.311—10  Tests  of  tanks. 

(a)  Each  tank  must  be  tested  by  com¬ 
pletely  filling  the  tank  and  manway 
nozzle  with  water,  or  other  liquid  of 
similar  viscosity,  having  a  temperature 
which  must  not  exceed  100  degrees 
Fahrenheit  during  the  test,  and  apply¬ 
ing  a  pressure  of  100  pounds  per  square 
inch.  The  tank  must  hold  the  pressure 
for  at  least  10  minutes  without  leakage 
or  evidence  of  distress. 


(b)  If  tanks  are  lagged,  the  test  of 
tank  must  be  made  before  lagging  is 
applied. 

(c)  Calking  of  welded  joints  to  stop 
leaks  developed  during  the  foregoing 
tests  is  prohibited.  Repairs  in  welded 
joints  must  be  made  as  prescribed  in 
§78.3 11-7  (a). 

§  78.311-11  Marking. 

(ay  Each  tank  must  be  marked,  thus 
certifying  that  the  tank  complies  with  all 
the  requirements  of  this  specification  as 
follows: 

(1)  ICC-lllAlOO-W  and  specification 
number  of  material  used  in  tank  shell  in 
letters  and  figures  at  least  %  inch  high 
stamped  plainly  and  permanently  into 
the  metal  near  the  center  of  both  out¬ 
side  heads  of  the  tank  by  the  tank 
builder.  ICC-lllAlOO-W-6  must  also  be 
stenciled  on  the  tank,  or  jacket  if  lagged, 
in  letters  and  figures  at  least  2  inches 
high  by  the  party  assembling  the  com¬ 
pleted  car,  using  the  classification  group 
number  for  the  stenciled  marking. 

(2)  Initials  of  tank  builder  and  date 
of  original  test  of  tank,  in  letters  and 
figures  at  least  %  inch  high  stamped 
plainly  and  permanently  into  the  metal 
immediately  below  the  stamped  marks 
specified  in  subparagraph  (1)  of  this 
paragraph. 

(3)  Initials  of  company  and  date  of 
additional  tests  performed  by  the  party 
assembling  the  completed  car,  in  those 
cases  where  the  tank  builder  does  not 
complete  the  fabrication  of  tank,  in 
letters  and  figures  at  least  %  inch  high 
stamped  plainly  and  permanently  into 
the  metal  immediately  below  the 
stamped  marks  specified  in  subpara¬ 
graph  (2)  of  this  paragraph  by  the  party 
assembling  the  completed  car.  These 
marks  must  also  be  stenciled  on  the  tank, 
or  jacket  if  lagged,  in  letters  and  figures 
at  least  2  inches  high  immediately  below 
the  stenciled  mark  specified  in  subpara¬ 
graph  (1)  of  this  paragraph  by  the  party 
assembling  the  completed  car. 

(4)  Date  on  which  the  tank  was  last 
tested,  pressure  to  which  tested,  place 
where  test  was  made,  and  by  whom, 
stenciled  on  the  tank,  or  jacket  if  lagged. 

(5)  Date  on  which  the  safety  valves 
were  last  tested,  pressure  to  which  tested, 
place  where  test  was  made,  and  by  whom, 
stenciled  on  the  tank,  or  jacket  if  lagged. 

(6)  Date  on  which  interior  heater 
system  was  last  tested,  pressure  to  which 
tested,  place  where  test  was  made,  and 
by  whom,  stenciled  on  the  tank,  or  jacket 
if  lagged. 

(7)  When  a  tank  car  and  its  appur¬ 
tenances  are  designed  and  authorized 
for  the  transportation  of  a  particular 
commodity,  the  name  of  that  commodity 
followed  by  the  word  “only”,  or  such 
other  wording  as  may  be  required  to  in¬ 
dicate  the  limits  of  usage  of  the  car,  must 
be  stenciled  on  each  side  of  the  tank, 
or  jacket  if  lagged,  in  letters  at  least  1 
inch  high,  immediately  above  the  sten¬ 
ciled  mark  specified  in  subparagraph  (1) 
of  this  paragraph. 

§  78.311-12  Reports. 

(a)  Before  a  tank  car  Is  placed  in  serv¬ 
ice,  the  party  assembling  the  completed 
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car  must  furnish  to  the  car  owner.  Bu¬ 
reau  of  Explosives,  and  the  Secretary, 
Mechanical  Division,  Association  of 
American  Railroads,  a  report  in  approved 
form  certifying  that  the  tank  and  its 
equipment  comply  with  all  the  require¬ 
ments  of  this  specification.  In  case  of 
welded  repairs  to,  alterations  of,  or  addi¬ 
tions  to  tanks  or  equipment  from  orig¬ 
inal  design  and  construction,  all  of 
which  must  be  approved,  there  must  be 
furnished  to  the  same  parties  a  report 
in  detail  of  the  welded  repairs,  altera¬ 
tions  or  additions  made  to  each  tank 
covered  by  a  particular  application  show¬ 
ing  initials  and  number  of  each  tank  in¬ 
volved.  Reports  of  retests  must  be  ren¬ 
dered  to  the  Bureau  of  Explosives  and 
car  owner. 

§  78.311—13  Outage. 

(a)  Tanks  will  be  loaded  with  a  mini¬ 
mum  outage  of  2  percent.  This  outage 
must  be  provided  for  in  the  tank  shell. 

§  78.311-14  Lagging. 

(a)  Not  a  speciflcatioir  requirement. 

If  applied,  the  tank  shell  must  be  lagged 
with  an  approved  insulation  material. 
The  entire  insulation  must  be  covered 
with  a  metal  jacket  not  less  than  %  inch 
in  thickness  and  eflBciently  flashed 
around  all  openings  so  as  to  be  weather- 
tight.  . 

(b)  Before  lagging  is  applied,  the  ex¬ 
terior  tank  surface  and  the  interior  sur¬ 
face  of  the  metal  jacket  shall  be  given  a 
protective  coating. 

§  78.311—15  Closure  for  manway. 

(a)  The  manway  cover  must  be  of  an 
approved  type  and  designed  to  make  it 
impossible  to  remove  the  cover  while  the 
interior  of  the  tank  is  subjected  to 
pressure. 

(b)  Manway  nozzle  and  cover  must 
be  made  of  the  metal  prescribed  in 
§78.311-5  (a)  or  (b) ,  whichever  applies. 
Nozzle  must  be  made  of  cast,  forged  or 
fabricated  metal  and  be  of  goc^  weldable 
quality  in  conjunction  with  the  metal  of 
the  tank. 

(c)  All  covers  not  hinged  must  be  at¬ 
tached  to  outside  of  tank  by  at  least  a 
%  inch  chain  or  its  equivalent. 

(d)  All  joints  between  manway  covers 
and  their  seats  must  be  made  tight 
against  leakage  of  vapor  or  liquid  by 
use  of  gaskets  of  suitable  material. 

§78.311—16  Bottom  outlets. 

(a)  The  bottom  outlet,  when  installed, 
must  be  made  of  metal  not  subject  to 
rapid  deterioration  by  the  lading,  be  of 
approved  design  and  be  provided  with  a 
liquid  tight  closure  at  the  outlet  end. 

(b)  The  valve  operating  mechanism 
and  outlet  nozzle  construction  must 
such  as  to  insure  against  unseating  the 
valve  due  to  stresses  or  shocks  incidental 
to  transportation. 

(c)  Bottom  outlet  nozzle  may  be  of 
cast,  forged  or  fabricated  metal.  If  out¬ 
let  nozzle  is  welded  to  tank,  it  must  be 
of  cast,  forged  or  fabricated  metal  and  be 
of  good  weldable  quality  in  conjunction 
with  the  metal  of  the  tank. 

(d)  To  provide  for  the  attachment  of 
unloading  connections,  the  bottom  of  the 
main  portion  of  the  outlet  nozzle,  or  some 
fixed  attachment  thereto,  must  be  pro- 

No.  87 - 7 


vided  with  threaded  cap  closure  arrange¬ 
ment  or  bolted  flange  closure  arrange¬ 
ment  having  minimum  1  inch  threaded 
pipe  plug. 

■(e)  For  outlet  nozzles  that  extend  6 
inches  or  more  from  the  shell  of  the 
tank,  a  “V”  groove  must  be  cut  (not  cast) 
in  the  upper  part  of  the  outlet  nozzle  at 
a  point  immediately  below  lowest  part  of 
valve  to  a  depth  that  will  leave  thickness 
of  nozzle  wall  at  the  root  of  the  “V”  not 
over  %  inch.  In  the  case  of  steam 
jacketed  outlet  nozzles,  this  groove  must 
be  below  the  steam  chamber,  but  not 
more  than  15  inches  from  the  tank.* 
Where  the  outlet  nozzle  is  not  a  single 
piece,  arrangement  must  be  made  to  pro¬ 
vide  the  equivalent  of-  the  breakage 
groove. 

(f)  The  flange  on  the  outlet  nozzle 
must  be  of  a  thickness  which  will  pre¬ 
vent  distortion  of  the  valve  seat  or  valve 
by  any  change  in  contour  of  the  shell 
resulting  from  expansion  of  the  lading, 
or  other  causes,  and  which  will  insure 
that  accidental  breakage  of  the  outlet 
nozzle  will  occur  at  or  below  the  “V” 
groove. 

(g)  The  valve  must  have  no  wings  or 
stem  projecting  below  the  “V”  groove  in 
the  outlet  nozzle.  The  valve  and  seat 
must  be  readily  accessible  or  removable 
for  repairs,  including  grinding. 

(h)  The  valve  operating  mechanism 
must  have  means  for  compensating  for 
variation  in  the  vertical  diameter  of  the 
tank  produced  by  expansion,  weight  of 
the  liquid  contents,  or  other  causes,  and 
should  operate  from  the  exterior  of  the 
tank.  Leakage  must  be  prevented  by 
packing  in  stuffing  box  or  other  suitable 
seals  and  a  cap. 

(i)  In  no  case  must  extreme  projec¬ 
tion  of  bottom  outlet  equipment;  extend 
to  within  12  inches  above  top  of  rail.  All 
bottom  outlet  reducers  and  closures  and 
their  attachments  must  be  secured  to  car 
by  at  least  a  %  inch  chain  or  its  equiva¬ 
lent,  except  that  outlet  closure  plugs  may 
be  attached  by  inch  chain.  When  the 
bottom  outlet  closure  is  of  the  combina¬ 
tion  cap  and  valve  type,  the  pipe  connec¬ 
tion  of  the  valve  must  be  closed  by  a  plug 
or  cap. 

§  78.311—17  Venting,  loading  and  un¬ 
loading  devices. 

(a)  Installation  of  these  devices  is  op¬ 
tional.  and  when  installed,  these  devices 
and  flttings  must  be  of  an  approved 
design,  and  made  of  materials  not  sub¬ 
ject  to  rapid  deterioration  by  the  lading. 

(b)  The  venting  device  shall  be  an 
opehing  to  permit  application  of  pres¬ 
sure  to  tank.  The  loading  and  imload- 
ing  device  shall  be  a  pipe  extending  down 
to  the  bottom  of  the  tank  so  that,  by 
application  of  pressure,  the  contents  of 
the  tank  can  be  completely  removed. 
The  pipe  shall  be  securely  anchored  at 
Its  lower  end  to  prevent  damage  from 
surge  of  liquid. 

(c)  These  devices  must  be  equipped 
with  valves  to  provide  for  the  loading 
and  unloading  of  the  contents.  These 
devices  including  valves,  must  be  of  an 
approved  design  and  be  provided  with  a 
protective  housing  or  equivalent.  Pro¬ 
vision  must  be  made  for  closing  pipe 
connections  of  valves. 


§78.311—18  Gauging  devices. 

(a)  Outage  for  these  tanks  must  be 
provided  within  the  tank  shell,  therefor, 
an  outage  scale  visible  from  manway 
when  cover  is  open  must  be  provided. 

(b)  When  loading  and  unloading  de¬ 
vices,  see  §  78.311-17(a),  are  applied  to 
permit  tank  to  be  loaded  with  manway 
cover  closed,  a  telltale  pipe  must  be  ap¬ 
plied  with  a  Va  inch  control  valve 
mounted  outside  of  the  tank  and  enclosed 
within  a  cap.  Tha  telltale  pipe  shall 
measure  a  liquid  level  that  will  indicate 
an  outage  not  less  than  that  specifled 
in  §  78.311-13 (a). 

§  78.311—19  Vacuum  breaker. 

(a)  To  prevent  pressure  reduction  of 
more  than  IV^  pounds  per  square  inch 
below  atmospheric  pressure,  when  un¬ 
loading  a  tank  with  a  closed  manway 
cover,  or  from  drop  in  temperature  with 
subsequent  shrinkage  of  lading,  each 
tank  shall  be  equipped  with  a  valve  of 
approved  design. 

§78.311—20  Safety  valves. 

(a)  The  tank,  or  each  compartment 
thereof,  must  be  equipped  with  one  or 
more  safety  valves  of  approved  design, 
mounted  on  suitable  nozzles  securely  at¬ 
tached  to  the  top  of  the  tank.  Total 
valve  aischarge  capacity  must  be  suffi¬ 
cient  to  prevent  building  up  of  presstire 
in  tank  in  excess  of  85  potmds  per  square 
inch. 

(b)  Each  safety  valve  must  be  set  for 
a  start-to-discharge  pressure  of  75 
pounds  per  square  inch  and  be  vapor 
tight  at  60  pounds  per  square  inch.  (For 
tolerance  see  §  78.311-21(a).) 

(c)  Tanks  used  for  the  transportation 
of  corrosive  liquids,  flammable  solids, 
oxidizing  materials,  or  poisonous  liqiiids 
or  solids,  class  B,  need  not  be  equipped 
with  safety  valves,  but  if  not  so  equipped, 
must  have  a  safety  vent  at  least  1% 
inches  inside  diameter,  closed  with  a 
frangible  disc  of  lead  or  other  suitable 
material,  of  a  thickness  that  will  rupture 
at  a  pressure  of  not  more  than  75  pounds 
per  square  inch.  Means  for  holding  disc 
in  place  must  be  such  as  to  prevent  dis¬ 
tortion  or  damage  to  disc  when  applied. 
Safety  vent  closure  must  be  chained  or 
otherwise  fastened  to  prevent  misplace¬ 
ment.  All  tanks  equipped  with  vents 
must  be  stenciled  “NOT  FOR  PT^AM- 
MABLE  LIQXTIDS”. 

§  78.311—21  Tests  of  safety  valves. 

(a)  Each  valve  must  be  tested  by  air 
or  gas  before  being  put  into  service.  The 
valve  must  start  to  discharge  at  a  pres¬ 
sure  of  75  pounds  per  square  inch  and  be 
vapor  tight  at  60  pounds  per  square  inch, 
which  limiting  pressures  must  not  be  af¬ 
fected  by  any  auxiliary  closure  or  other 
combination.  The  valves  must  start  to 
discharge  at  the  pressure  prescribed  in 
S  78.311-20(b)  with  a  tolerance  of  plus 
or  minus  3  pounds. 

§78.311—22  Interior  heater  systems. 

(a)  Not  a  speciflcation  requirement. 
When  installed,  see  SS  78.260  and  78.261, 
heater  systems. 

(b)  Flanges  for  interior  heater  systems 
and  plugs  must  be  of  cast,  forged  or  fab-, 
ricated  material  complying  with  the  re' 
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Quirements  of  178.311-5  (a)  or  (b), 
whichever  applies. 

(c)  Interior  heater  ssrstems,  when  in¬ 
stalled,  must  be  so  constructed  that  the 
breakbog  off  of  their  external  connec¬ 
tions  will  not  cause  leakage  of  the  con¬ 
tents  of  tank. 

(d)  Interior  heater  systems  must  be 
tested  with  hydrostatic  pressure  and 
must  be  tight  at  200  pounds  per  square 
inch. 

In  S  78.313-4  amend  paragraph  (a)  (23 
F.R.  7664,  Oct.  3, 1958)  to  read  as  follows: 

§  78.313  Specification  ICC-109A200- 
AL-W ;  fusion- welded  aluminum 
tanks  to  be  mounted  on  or  forming 
part  of  a  car. 

§  78.313—4  Thickness  of  plates. 

(a)  The  wall  thickness  in  the  cylin¬ 
drical  portion  of  the  tank  must  be  cal¬ 
culated  by  the  following  formula* 


where  ' 

t=  thickness  In  inches  of  thinnest  plate; 
P=  calculated  bursting  pressure,  pounds 
per  square  inch; 
d=  inside  diameter  in  inches; 

5=  minimum  ultimate  tensile  strength  in 
pounds  per  square  inch  as  foUows: 

ASTM  B-209  Alloy  996A— 1060  =9,500  psi. 

ASTM  B-209  Alloy  990A— 1100  =11,000  psi. 

ASTM  B-209  Alloy  MIA— 3003  =14,000  psi. 

ASTM  B-209  Alloy  GR20A— 5052  =25,000  psi. 
ASTM  B-209  AUoy  GSllA— 6061  =24,000  psi. 


ASTM  B-209  Alloy  GR40A— 5154=30,000  psi. 
ASTM  B-209  AUoy  GM40A— 5086  =  35,000  psi. 
ASTM  B-209  Alloy  GM31A— 5454  =31,000  psi. 

£= efficiency  of  longitudinal  welded  Joint 
=90  percent. 

In  §  78.314-4  amend  paragraph  (a) 
(23  F.R.  7664,  Oct.  3,  1958)  to  read  as 
follows: 

§  78.314  Specification  ICC— 109A300— 
AL— W ;  fusion-welded  aluminum 
tanks  to  be  mounted  on  or  forming 
part  of  a  car. 

§78.314—4  Thickness  of  plates. 

'  (a)  The  wall  thickness  in  the  cylindri¬ 
cal  portion  of  the  tank  must  be  calcu¬ 
lated  by  the  following  formula: 

f=-^ 

‘  2SE 

where 

t=  thickness  in  inches  of  thinnest  plate; 
P=  calculated  bursting  pressure,  pounds 
per  square  inch; 
d=  inside  diameter  in  inches; 

5=  minimum  ultimate  tensile  strength  in 
pounds  per  square  inch  as  foUows: 

ASTM  B-209  Alloy  GR20A— 5052=25,000  psi. 
ASTM  B-200  Alloy  GSllA— 6061  =24,000  psi. 
ASTM  B-209  Alloy  GR40A— 5154  =  30,000  psi. 
ASTM  B-209  Alloy  GM40A— 5086  =35,000  psi. 
ASTM  B-209  Alloy  GM31  A— 5454  =31,000  psi. 

£  =  efficiency  of  longitudinal  welded  Joint 
=90  percent. 

[F.R.  Doc.  59-3767;  Piled,  May  4,  1959; 
8:47  a.m.] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  925  1 

[Docket  No.  AO-226-A6] 

MILK  IN  PUGET  SOUND,  WASHING¬ 
TON,  MARKETING  AREA 

Notice  of  Extension  of  Time  for  Filing 
Exceptions  to  Recommended  Deci¬ 
sion  to  Proposed  Amendments  to 
Tentative  Marketing  Agreement 
and  to  Order 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  UJS.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
iwocedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  notice  is  hereby 
given  that  the  time  for  filing  exceptions 
to  the  recommended  decision  with  re¬ 
spect  to  the  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of. 
milk  in  the  Puget  Sound,  Washington, 
marketing  area,  which  was  issued  April 
23,  1959  (24  F.R.  3284),  is  hereby  ex¬ 
tended  to  May  29,  1959. 

Dated:  AprU  30,  1959. 

Rot  W.  Lennartson, 
Deputy  Administrator. 

(F.R.  Doc.  59-3795;  FUed,  May  4.  1959; 
8;  50  ajn.] 


[  7  CFR  Part  927  1 

MILK  IN  NEW  YORK-NEW  JERSEY 
MILK  MARKETING  AREA 

Suspension  of  Certain  Provisions  of 
Order 

Notice  is  hereby  given  that,  pursuant 
to  the  applicable  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.) , 
consideration  is  being  given  to  the 
suspension  of  certain  provisions  of  the 
order,  as  amended,  regulating  the  han¬ 
dling  of  milk  in  the  New  York-New 
Jersey  milk  marketing  area,  relating  to 
the  reduction  of  nearby  differentials  de¬ 
pending  upon  the  volume  of  milk  sub¬ 
ject  to  nearby  differentials  relative  to 
the  volume  of  Class  I-A  milk  in  two 
specified  12 -month  periods.  Consid¬ 
eration  of  such  suspension  is  occasioned 
by  the  receipt  of  a  request  therefor 
(pending  opportunity  for  consideration 
of  proposed  amendments  at  a  public 
hearing)  on  the  basis  that  currently  re¬ 
duced  nearby  differential  rates  are  im¬ 
proper  in  that  they  are  the  result  of 
an  amendment  to  the  order  made  effec¬ 
tive  on  September  1,  1958  (23  F.R.  6737) 
imder  which  additional  producers  be¬ 
came  eligible  for  nearby  ^fferentials. 

The  provisions  proposed  to  be  sus¬ 
pended  are: 

§  927.71  Location  differentials. 

♦  •  '  •  «  « 


(b)  •  •  • 

(6) -The  differential  shall  be  reduced 
by  10  percent  for  each  full  .01  that  the 
ratio  computed  pursuant  to  subdivision 

(i)  of  this  subparagraph  exceeds  the 
ratio  computed  pursuant  to  subdivision 

(ii)  of  this  subparagraph: 

(i)  Divide  the  total  receipts  of  milk 
subject  to  the  nearby  differential  in  the 
preceding  12  months  by  the  total  Class 
I-A  milk  in  such  12  months,  and 

(ii)  Divide  the  total  receipts  of  milk 
subject  to  the  nearby  differential  in  the 
first  12  months  of  this  provision  by  the 
total  Class  I-A  milk  in  the  first  12 
months  of  this  provision. 

All  persons  desiring  to  submit  data, 
views  and  arguments  with  respect  to  the 
foregoing  proposed  suspension  may  do 
so  by  forwarding  four  copies  thereof 
postmarked  no  later  than  May  7,  1959, 
to  the  Hearing  Clerk,  Room  112,  Ad- 
ministmtion  Building.  United  States 
Department  of  Agriculture,  Washington 
25,  D.C. 

Issued  at  Washington,  D.C.,  this  30th 
day  of  April  1959. 

Clarence  L.  Miller, 
Assistant  Secretary. 

[FJl.  Doc.  59-3794;  Piled,  May  4,  1959; 

8:50  a.m.] 


[  7  CFR  Part  927  ] 

[Docket  No.  AO-71-A38I 

MILK  IN  NEW  YORK-NEW  JERSEY 
MILK  MARKETING  AREA 

Notice  of  Recommended  Decision  and 
Opportunity  To  File  Written  Excep¬ 
tions  With  Respect  to  Proposed 
Amendments  to  Tentative  Market¬ 
ing  Agreement  and  to  Order 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  notice  is  here¬ 
by  given  of  the  filing  with  the  Hearing 
Clerk  of  this  reconunended  decision  of 
the  Deputy  Administrator,  Agricultural 
Marketing  Service,  United  States  De¬ 
partment  of  AgriciUture,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement,  and  order  regu¬ 
lating  the  handling  of  milk  in  the  New 
York-New  Jersey  milk  marketing  area. 
Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  United  States  Department  of 
Agriculture,  Washington  25,  D.C.,  not 
later  than  the  close  of  business  the  10th 
day  after  publication  of  this  decision  in 
the  Federal  Register.  The  exceptions 
should  be  filed  in  quadruplicate. 

Preliminary  statement.  The  hearing 
on  the  record  of  which  the  proposed 
amendments,  as  hereinafter  set  forth,  to 
the  tentative  marketing  agreement  and 
to  the  order,  were  formulated,  was  con¬ 
ducted  at  Elmira,  New  York  on  January 
6  and  7,  1959  pursuant  to  notice. thereof 
issued  on  November  25,  1958  (23  F.R. 
9269). 
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Tuesday,  May  5,  1959 

The  material  issues  on  the  record  of 
the  hearing  relate  to  the  level  of  the 
Class  I-A  price,  and  more  specifically  to: 

(1)  Whether,  in  view  of  the  currently 
existing  relationship  of  the  Class  I-A 
price  to  the  midwest  condensery  price, 
an  adjustment  should  be  made  in  the 
level  of  the  Class  I-A,  and 

(2)  Whether  change  should  be  made  in 
that  provision  of  the  order  (927.40- 
(b)(3))  which  requires  that  a  public 
hearing  be  called  (or  that  reasons  for 
not  doing  so  be  announced)  whenever 
the  Class  I-A  price  is  more  than  $2.50 
(or  less  than  $1.00)  higher  than  the  mid¬ 
west  condensery  price  for  each  of  three 
consecutive  months  (this  provision  here¬ 
inafter  called  “the  price  review  pro¬ 
vision”)  . 

Findings  and  conclusions.  The  find¬ 
ings  and  conclusions  hereinafter  set 
forth  relative  to  the  above  listed  issues 
are  based  on  the  evidence  presented  at 
the  hearing  and  in  the  record  thereof. 

Issues  No.  1  and  2: 

It  is  concluded  that  the  order  should 
be  amended  to  include  a  provision  limit¬ 
ing  the  Class  I-A  price  in  relation  to  the 
value  of  milk  from  manufacturing  as 
measured  by  the  midwest  condensery 
price  and  that  such  provisions  should  be 
substituted  for  the  price  review  provision 
presently  contained  in  the  order.  Ac¬ 
cordingly,  one  set  of  findings  are  made 
with  reference  to  both  listed  issues. 

There  have  been  two  periods  since  July 
1957  during  which  the  conditions  speci¬ 
fied  in  the  price  review  provision  of  the 
order  have  existed.  The  first  such  pe¬ 
riod  was  August  1957  to  February  1958 
and.  pursuant  to  the  price  review  pro¬ 
vision,  a  public  hearing  was  held  on  De¬ 
cember  5  and  6,  1957.  The  decision  of 
February  25,  1958  (23  F.R.  1276)  based 
on  the  record  of  that  hearing  was  that 
provisions  of  the  order  for  the  pricing  of 
CJlass  I-A  milk  were  operating  to  produce 
Ciass  I-A  prices  consistent  with  the  pre¬ 
scribed  pricing  standards  of  the  Act,  and 
accordingly,  that  no  amendment  should 
be  issued.  The.  second  such  period  ex¬ 
tended  from  August  1958  through  March 
1959.  For  purposes  of  this  decision  offi¬ 
cial  notice  is  taken  of  price  announce¬ 
ments  issued  by  the  market  administra¬ 
tor  pursuant  to  provisions  of  the  order 
since  the  end  of  the  hearing  on  January 
7,  1959. 

Following  a  period  of  three  consecu¬ 
tive  months  (August,  September  and  Oc¬ 
tober  1958)  in  which  Class  I-A  prices 
exceeded  condensery  prices  by  more  than 
$2.50.  this  public  hearing,  on  the  record 
of  which  this  decision  is  based,  was  called 
pursuant  to  the  price  review  provision  of 
the  order  and  also  to  receive  evidence  on 
proposals  of  producer  organizations  to 
amend  that  provision  by  changing  in 
various  ways  the  specified  conditions  re¬ 
quiring  review.  Such  proposals  included 
those  to  (1)  increase  the  upper  and  lower 
limits  of  the  amount  by  which  Class  I-A 
prices  may  exceed  condensery  prices,  (2) 
calculate  such  differences  prior  to  ap¬ 
plication  of  the  seasonal  and  utilization 
adjustment  factors  used  in  the  Class  I-A 
price  formula,  (3)  increase  the  period 
(luring  which  Class  I-A  prices  may  ex¬ 
ceed  condensery  prices,  and  (4)  provide 
for  automatic  adjustments  in  Class  I-A 


prices  under  specified  conditions  rather 
than  merely  for  a  review  of  the  Class  I-A 
price  level. 

A  decision  on  the  issues  here  presented 
requires  consideration  of  the  purposes  or 
objectives  properly  sought  to  be  accom¬ 
plished  in  the  fixing  of  Class  I-A  prices 
under  the  order.  The  Agricultural  Mar¬ 
keting  Agreement  Act  dT  1937,  as 
amended,  pursuant  to  which  minimum 
prices  are  established  under  the  order, 
authorizes  the  Secretary  of  Agriculture 
to  fix  such  prices  as  he  finds  will  reflect 
the  price  of  feeds,  the  available  supply 
of  feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk  and  be  in  the  public  interest. 
Prices,  established  under  the  order  must 
conform  to  these  standards. 

Class  I-A  prices  have  exceeded  mid¬ 
west  condensery  prices  by  more  than 
$2.50  in  15  months  of  the  20-month  pe¬ 
riod  from  August  1957  to  March  1959, 
inclusive.  The  difference  between  the 
two  prices  ranged  from  $2.09  (June  1958) 
to  $3.07  (November  1957)  and  averaged 
$2.51  for  the  year  1957  and  $2.58  for  the 
year  1958.  Comparable  differences  for 
the  years  1954,  1955  and  1956  were  $2.13, 
$2.24  and  $2.17,  respectively.  The  aver¬ 
age  amount  by  which  Class  I-A  prides 
exceeded  condensery  prices  in  the  seven- 
month  period,  August  1958  to  February 
1959  inclusive,  was  $2.81,  ah  amount  3 
cents  greater  than  in  the  corresponding 
period  a  year  earlier.  During  the  first 
3  months  of  1959,  the  margin  of  Class  I-A 
over  condensery  prices  was  $2.69, 11  cents 
larger  than  for  the  same  period  in  1958. 

Monthly  Class  I-A  prices  for  the  year 
1957  averaged  $5.64,  an  increase  of  35 
cents  from  1956  and  reflecting  increases 
both  in  the  wholesale  price  index  and 
in  the  percentage  of  pool  milk  in  Class  I. 
The  1958  average  of  Class  I-A  prices  de¬ 
clined  5  cents  to  $5.59.  During  the  9- 
month  period  August  1958  through  April 
1959,  Class  I-A  prices  averaged  $5.76,  a 
reduction  of  3  cents  from  the  average  for 
the  same  period  a  year  earlier. 

Receipts  of  pool  milk  in  the  7-month 
period  ending  with  February  1959  were 
1.1  percent  greater  than  during  the 
7-month  period  ending  with  Febniary 
1958.  Concurrently,  Class  I  sales  de¬ 
clined  0.7  percent.  (Annual  data  for 
1957  and  1958  are  not  comparable  due 
to  expansion  of  the  marketing  area 
effective  August  1,  1957.)  TTie  number 
of  producers  declined  from  a  high  of 
53,594  in  September  1957  to  51,479  in 
September  1958.  From  February  1958  to 
February  1959,  -the  number  of  producers 
declined  from  52,192  to  50,212,  a  decrease 
of  nearly  4  percent.  The  trend  of  larger 
volume  per  producer  continues  however. 
Deliveries  of  milk  per  day  pfer  producer 
have  been  greater  than  a  year  earlier  in 
every  month  since  July  1957  and  in  Feb¬ 
ruary  1959  averaged  530  pounds,  about  5 
percent  more  than  in  February  1958. 
Daily  deliveries  per  producer  averaged 
472  pounds  in  1956,  490  pounds  in  1957 
and  529  pounds  in  1958. 

Monthly  Class  I  utilization  percent¬ 
ages  (percentages  of  pool  milk  in  Class 
I)  averaged  61.8  for  the  period  August 
1958-February  1959,  down  slightly  from 


63  for  the  comparable  period  in  1957-58. 
Weather  conditions  in  August,  Septem¬ 
ber  and  October  1958  more  favorable 
than  in  the  same  months  in  1957  appear 
to  have  contributed  to  an  increase  in 
production  and  lower  utilization  per¬ 
centages  for  these  months  in  1958. 
Utilization  percentages  for  these  months 
in  1957  were  63.8,  69.C  and  65.5,  respec¬ 
tively  and  59.9,  64.4  and  63.G  for  the  same 
months  in  1958.  However,  for  three  of 
the  four  latest  months  for  which  data 
are  available  (November  1958-February 
1959),  utilization  percentages  are  higher 
than  for  the  same  months  a  year  ago. 
The  averages  for  these  four-month  pe¬ 
riods  in  1957-58  and  1958-59  were  60.3 
and  61.2,  respectively.  While  not  com¬ 
parable  (because  of  marketing  area  ex¬ 
pansion)  annual  averages  of  monUily 
utilization  percentages  have  increased 
from  49.4  in  1956  to  54.2  in  1957  and  to 
56.1  in  1958.  Monthly  utilization  adjust¬ 
ment  percentages  used  in  the  calculation 
of  the  Class  I-A  price  each  month,  which 
are  designed  to  refiect  monthly  changes 
in  the  annual  average  level  of  utilization, 
averaged  99.4  for  the  period  October 
1958-April  1959  and  101.0  for  the  same 
period  a  year  earlier.  The  percentage 
used  in  calculating  the  April  1959  price 
was  99.8  compared  to  100.4  used  for 
April  1958. 

Taking  into  account  the  volume  of  pool 
milk  utilized  for  fluid  cream  in  the  mar¬ 
keting  area  (a  substantial  part  of  which 
also  is  required  by  health  authorities  to 
be  obtain^  from  approved  sources)  the 
percentage  of  pool  milk  required  for  fluid 
use  was  about  76  in  November  1953  com¬ 
pared  with  about  78  percent  in  November 
1957.  The  month  of  November  usually 
is  the  month  when  pool  receipts  are  low¬ 
est  relative  to  fluid  sales.  (In  1957,  how¬ 
ever,  drought  conditions  brought  fluid 
re<)uirements  to  about  81  percent  of  p(x>l 
receipts  in  September.)  Thus,  the  sup¬ 
ply  of  pool  milk  relative  to  fluid  sales  in 
the  month  when  production  normally  is 
lowest  was  slightly  greater  in  1958  than 
in  1957  but  still  not  greatly  in  excess  of 
fluid  requirements  plus  an  adequate  re¬ 
serve.  As  earlier  indicated,  the  supply 
of  pool  milk  in  the  short  season  of  1958 
appears  to  be  a  reflection  of  unusually 
favorable  weather  conditions,  and  in 
more  recent  months  (since  October  1958) 
the  percentage  of  ppol  milk  in  fluid  use 
was  slightly  larger  than  in  the  same 
period  a  year  ago. 

Any  milk  meeting  the  quality  require¬ 
ments  of  marketing  area  health  au^ori- 
ties,  wherever  produced,  must  be  consid¬ 
ered  as  comprising  a  part  of  the  potential 
supply  for  the  marketing  area.  Thus,  it 
is  appropriate  to  consider  the  level  of  the 
Class  I-A  price  in  relation  to  Class  I 
prices  in  other  markets.  The  Class  I-A 
price  has  been  in  rather  close  alignment 
with  Class  I  prices  in  other  northeastern 
markets  for  several  years.  For  the  years 
1956,  1957  and  1958,  New  York-New  Jer¬ 
sey  Class  I-A  prices  averaged  $5.29,  $5.64 
and  $5.59  while  Boston  Class  I  prices  av¬ 
eraged  $5.30,  $5.68  and  $5.52  (all  for  3.5 
milk  in  the  200-mile  zone).  For  the 
same  years,  Philadelphia  Class  I  prices 
(for  3.5  milk  f.o.b.  market)  averaged 
$5.29,  $5.39  and  $5.45.  Class  I  prices 
under  recently  issued  orders  for  South- 
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eastern  New  England  and  Connecticut 
are  closely  aligned  with  Boston. 

In  relation  to  the  Chicago  Class  I  price, 
however,  the  New  York-New  Jersey  Class 
I-A  price  (in  common  with  Class  I  prices 
in  other  northeastern  markets)  has  in¬ 
creased  substantially  in  recent  years. 
During  the  period  1947-56,  the  New  York 
Class  I-A  price  exceeded  the  Chicago 
Class  I  price  by  an  average  of  $1.16.  Dur¬ 
ing  the  three-year  period  1954-56,  the 
difference  averaged  $1.36  and  for  the 
years  1957  and  1958  the  average  annual 
differences  were  $1.78  and  $1.87,  respec¬ 
tively.  Other  areas  nearer  to  New  York 
constituting  potential  sources  of  milk  for 
the  marketing  area  are  the  milksheds 
and  adjacent  production  areas  from 
which  milk  is  produced  for  such  markets 
as  Cleveland,  Detroit  and  Ft.  Wa3nie.  In 
general,  however,  the  Class  I  prices  in 
those  areas  are,  and  may  be  expected  to 
remain,  in  rather  close  alignment  with 
the  Chicago  Class  I  price  plus  the  cost  of 
transportation.  Since  the  Chicago  Class 
I  price  and  Class  I  prices  in  the  other 
enumerated  markets  located  between 
New  York  and  Chicago  are  more  closely 
related  to  manufacturing  milk  values,  a 
provision  specifying  a  maximum  margin 
by  which  the  New  York-New  Jersey  Class 
I-A  price  may  exceed  the  midwest  con- 
densery  price  also  will  tend  to  achieve  a 
somewhat  closer  relationship  between 
the  Class  I-A  price  and  such  other  mar¬ 
ket  Class  I  prices. 

The  margin  of  the  Class  I-A  price  over 
the  midwest  condensery  price,  and  in 
turn  over  Class  I  prices  in  other  markets 
which  are  more  closely  related  to  manu¬ 
facturing  milk  values,  hsus  increased  dur¬ 
ing  the  past  2  years  while  at  the  same 
time,  particularly  since  the  middle  of 
1958,  the  supply  of  fluid  milk  relative  to 
fluid  sales  has  tended  to  increase  as  re¬ 
flected  both  in  Class  I  utilization  per¬ 
centages  and  in  utilization  adjustment 
percentages  during  this  period.  The 
increase  in  the  volume  of  pool  milk  rela¬ 
tive  to  fluid  sales  in  recent  months  has 
been  reflected  in  slightly  lower  Class  I-A 
prices.  At  the  same  time,  the  margin  of 
the  Class  I-A  prices  over  the  condensery 
price  has  become  wider,  partly  because 
of  lower  midwest  condensery  prices  and 
partly  because  increases  in  the  wholesale 
price  index  have  tended  to  offset  Class 
I-A  price  reductions  resulting  from  lower 
utilization  adjustment  percentages. 

A  level  of  Class  I-A  prices  higher  than 
at  present  in  relation  to  the  midwest 
condensery  price  cannot  be  justified  at 
least  with  the  currently  existing  level  of 
supply  relative  to  fluid  sales.  Accord¬ 
ingly,  it  is  concluded  that  a  provision 
should  be  included  in  the  order  which 
establishes  definite  maximum  margins  by 
which  the  Class  I-A  price  may  exceed  the 
midwest  condensery  price  with  such 
margins  related  to  the  prevailing  level 
of  supply  relative  to  Class  I  sales. 

In  any  calculation  of  the  margin  of 
the  Class  I-A  price  over  the  condensery 
price,  it  must  be  recognized  that  the  sea¬ 
sonal  variation  in  Class  I-A  prices  is  sub¬ 
stantially  greater  than  in  condensery 
prices.  The  seasonal  variation  in  Class 
I-A  prices  was  $1.20  in  1957  (from  $5.02 
in  June  to  $6.22  in  November)  and  $1.06 
in  1958  (from  $4.98  in  June  to  $6.04  in 


November) .  On  the  other  hand,  the  sea¬ 
sonal  variation  in  condensery  prices  was 
only  about  21  cents  in  1957  (from  3.042 
in  July  to  3.252  in  January)  and  24  cents 
in  1958  (from  2.89  in  Jime  to  3.133  in 
January).  These  differing  seasonal  pat¬ 
terns  are  reconciled,  for  the  purpose  of 
calculating  the  margin  of  Class  I-A  over 
condensery  prices,  by  using  a  12-month 
moving  average  of  condensery  prices  and 
the  Class  I-A  price  prior  to  seasonal 
adjustment.  At  the  time  that  the  Class 
I-A  price  for  a  particular  month  is  cal¬ 
culated  (by  the  25th  of  the  preceding 
month),  the  latest  month  for  which  a 
midwest  condensery  price  is  available  is 
the  second  month  preceding  the  month 
for  which  the  Class  I-A  price  is  being 
calculated.  Thus,  the  amendment 
herein  found  to  be  appropriate  provides 
for  maximiun  margins  in  Class  I-A  prices 
over  condensery  prices  obtained  by  cal¬ 
culating  for  each  month  the  difference 
between  the  Class  I-A  price,  prior  to 
seasonal  adjustment,  and  the  average  of 
midwest  condensery  prices  for  a  period  of 
12  months  ending  with  the  second 
preceding  month. 

Margins  calculated  in  this  way  have 
been  greater  since  1949  than  previously 
and  have  tended  to  increase  rather  con¬ 
sistently  since  about  the  middle  of  1953. 
Such  margins  have  exceeded  $2.00  in 
every  month  since  September  1954  and 
since  that  time  have  ranged  from  $2.04 
(November  1955)  to  $2.64  (March  1959). 
For  the  past  2  years,  margins  calculated 
in  this  way  have  averaged  about  $2.50 
but  were  in  excess  of  $2.50  in  7  months  in 
1957,  in  8  months  in  1958  and  in  the  first 
4  months  in  1959. 

It  is  appropriate,  of  course,  that  Class 
I-A  pricing  provisions  of  the  order  oper¬ 
ate  to  increase  Class  I-A  prices  during 
periods  of  increasing  fiuid  utilization 
percentages  and  decrease  prices  during 
periods  of  declining  fiuid  utilization  per¬ 
centages.  In  general,  this  objective  is 
achieved  under  the  present  pricing  pro¬ 
visions  through  operation  of  the  utiliza¬ 
tion  adjustment  factor  in  the  formula. 
However,  existing  order  provisions  do  not 
prevent  a  widening  of  the  margin  be¬ 
tween  Class  I-A  and  condensery  prices  in 
periods  when  milk  supplies  relative  to 
fluid  sales  either  remain  constant  or  in¬ 
crease  as  was  the  case  during  recent 
months  since  the  middle  of  1958.  Such 
wider  margins  develop,  notwithstanding 
the  price  decreasing  influence  of  the  uti¬ 
lization  adjustment  percentage,  due 
either  to  an  increase  in  the  wholesale 
price  index  or  to  a  reduction  in  midwest 
condensery  prices  or  both.  The  amend¬ 
ment  herein  provided  is  designed  to  pre¬ 
vent  a  recurrence  of  this  development. 

The  level  of  Class  I-A  prices  in  relation 
to  manufacturing  milk  values  and  Class 
I  prices  in  midwestem  markets  which 
can  be  justified  is  higher  when  supplies 
of  pool  milk  relative  to  fluid  sales  are 
small  or  declining  than  when  reserve 
supplies  of  pool  milk  are  somewhat 
larger  than  necessary  or  are  increasing. 
Accordingly,  different  maximum  margins 
over  condensery  prices  are  specified 
herein  depending  upon  the  existing  rela¬ 
tionship  of  pool  milk  supplies  to  fluid 
sales  in  the  market.  This  relationship  is 
measured  at  present  by  the  utilization 


adjustment  percentage  which  is  calcu¬ 
lated  each  month  and  is  the  means  by 
which  changes  in  such  relationship  cur¬ 
rently  are  reflected  in  the  price.  The 
same  factor  is  appropriate  for  use  al^ 
in  determining  the  appropriate  margin 
over  condensery  prices  which  should  be 
applied  depending  upon  the  level  of  sup¬ 
ply  relative  to  fluid  sales. 

The  percentage  of  p<x)l  milk  utilized  in 
Class  I  in  the  month  of  lowest  production 
is  about  10  points  higher  than  the  an¬ 
nual  average  of  monthly  utilization  per¬ 
centages.  For  example,  in  1958  the  aver¬ 
age  of  monthly  Class  I  utilization  per¬ 
centages  was  about  56  and  the  highest 
percentage  for  a  single  month  (Novem¬ 
ber)  was  about  65.  Comparable  figures 
for  1957  (after  adjustment  of  monthly 
percentages  prior  to  extension  of  the 
marketing  area)  were  about  59  and  69, 
respectively.  When  supplies  of  milk  re¬ 
quired  for  fiuid  cream  are  taken  into  ac¬ 
count,  these  utilization  percentages  are 
increased  by  about  11  percentage  points 
with  the  result  that  the  percentage  of 
pool  milk  in  the  month  of  shortest  sup¬ 
ply  required  for  fluid  milk  and  cream  re¬ 
quirements  was  about  80  percent  in  1957 
and  about  76  percent  in  1958.  With  uti¬ 
lization  at  the  level  prevailing  in  1958, 
there  is  foimd  to  be  no  justification  for  a 
margin  between  the  levels  of  Class  I-A 
and  condensery  prices  which  is  greater 
than  the  average  for  the  year  1958  of  ap¬ 
proximately  $2.50. 

Monthly  Class  I  utilization  percent¬ 
ages  for  the  year  1958  average  56.1. 
Utilization  adjustment  percentages  for 
the  same  months  average  100.  In  gen¬ 
eral,  changes  in  the  average  of  Class  I 
utilization  percentages  are  reflected  in 
changes  of  an  equivalent  amount  in  the 
average  of  utilization  adjustment  per¬ 
centages.  Accordingly,  in  order  to 
achieve  the  objectives  here  indicated, 
provision  is  made  for  maximum  margins 
of  Class  I-A  prices  over  the  level  of 
midwest  condensery  prices  by  amounts 
ranging  from  $2.20  to  $2.80  with  the 
maximum  of  $2.20  being  applicable  when 
the  utilization  adjustment  percentage  is 
less  than  94  and  $2.80  being  applicaUe 
when  the  utilization  adjustment  per¬ 
centage  is  104  or  more.  The  maximum 
margin  would  be  $2.50  with  utilization 
adjustment  percentages  within  a  range 
of  98  to  less  than  100  but  such  margin 
would  increase  to  $2.60  with  utilization 
adjustment  percentages  within  a  range 
of  100  to  less  than  102.  Similarly,  the 
maximum  would  change  to  $2.70  with 
utilization  adjustment  percentages  rang¬ 
ing  from  102  to  less  than  104  .  On  the 
other  hand,  should  utilization  adjust¬ 
ment  percentages  decline  to  a  level  be¬ 
tween  96  and  less  than  98,  reflecting 
increased  supplies  relative  to  fluid  sales, 
the  maximum  margin  would  be  $2.40  and 
should  the  utilization  adjustment  per¬ 
centages  decline  to  a  level  between  94 
and  less  than  96,  the  maximum  margin 
would  be  $2.30.  A  maximum  margin  of 
less  than  $2.20  appears  unnecessary  since 
conditions  under  which  a  such  smaller 
margin  should  be  prescribed  appear  also 
to  constitute  conditions  justifying  fur¬ 
ther  review  and  consideration  at  a  public 
hearing.  A  maximum  margin  of  $2.80 
is  provided  when  the  utilization  adjust- 
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as  the  frequencies  and  the  equipment 
used.  Much  flight  testing  is  done  in  the 
performance  of  government  contracts  in 
a  field  of  rapidly  changing  state  of  art. 
As  a  result,  equipment  designed  for  par¬ 
ticular  purposes  is  used  in  tests  which 
must  be  concluded  in  a  limited  time.  In 
many  cases  equipment  is  used  in  a  single 
test  after  which  it  must  be  modified  to 
meet  specific  design  objectives.  Some 
of  the  equipment  used  is  loaned  by  mili¬ 
tary  agencies  and  is  of  a  type  designed 
for  operation  on  government  frequencies, 
thus  it  would  not  be  type  accepted  pur¬ 
suant  to  Commission  specifications. 

6.  The  CAP’S  request  is  predicated  on 
the  use  of  donated  or  loaned  equipment. 
Much  of  the  equipment  must  be  indi¬ 
vidually  modified  for  operation  on  CAP 
frequencies,  which  are  government  fre¬ 
quencies  made  available  by  the  Air  Force. 
About  60  percent  of  the  equipment, 
donated  by  U.S.  Government  agencies, 
is  10  to  20  years  old  and  was  designed 
to  operate  op  Government  frequencies. 
The  balance  of  the  equipment  is  pro¬ 
vided  by  Individuals  and  civil  organiza¬ 
tions.  In  order  to  perform  its  assigned 
mission,  the  CAP,  because  of  budgetary 
limitations,  must  use  equipment  of  the 
types  previously  mentioned  and  has  in¬ 
dicated  that  its  operations  would  be 
seriously  impaired  if  type  acceptance  re¬ 
quirements  were  imposed  on  each  of 
these  individually  modified  equipments. 

6.  This  proposed  amendment  is  issued 
pursuant  to  authority  contained  in  sec¬ 
tions  303  (e),  (f),  and  (r)  of  the  Com¬ 
munications  Act  of  1934,  as  amended. 

7.  Any  interested  person  who  is  of  the 
opinion  that  the  proposed  amendment 
should  not  be  adopted,  or  should  not  be 
adopted  in  the  form  set  forth  herein, 
may  file  with  the  Commission  on  or  be¬ 
fore  May  19,  1959,  written  data,  views, 
or  arguments  setting  forth  his  comments. 
Comments  in  support  of  the  proposed 
amendment  may  also  be  filed  on  or  be¬ 
fore  the  same  date.  Rebuttal  comments 
may  be  filed  within  10  days  from  the  last 
day  for  filing  of  original  comments.  No 
additional  comments  may  be  filed  unless 
(1)  specifically  requested  by  the  Com¬ 
mission,  or  (2)  good  cause  for  the  filing 
of  such  additional  comments  is  estab¬ 
lished.  The  Commission  will  consider 
all  such  copiments  prior  to  taking  final 
action  in  this  matter,  and  if  comments 
are  submitted  warranting  oral  argument, 
notice  of  the  time  and  place  of  such  oral 
argument  will  be  given. 

8.  In  accordance  with  the  provisions 
of  §  1.54  of  the  Commission’s  rules,  an 
original  and  14  copies  of  all  statements, 
briefs,  or  comments  shall  be  furnished 
the  Commission. 

Adopted:  April  29, 1959. 

Released:  April  30, 1959. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

Amend  paragraph  (b)  of  §  9.187  to 
read: 

(b)  Except  for  transmitters  used  at 
(1)  developmental  stations,  (2)  flight 
test  stations,  for  limited  periods,  where 
justified  on  the  basis  of  good  cause 


shown,  and  (3)  Civil  Air  Patrol  stations, 
each  transmitter  utilized  at  a  station  au¬ 
thorized  for  operation  after  July  1,  1959, 
must  be  of  a  type  which  has  been  type 
accepted  by  the  Commission  for  use  in 
these  services.  Until  January  1,  1965, 
types  of  equipment  in  use  by  a  licensee 
prior  to  July  1,  1959,  may  continue  to  be 
used  by  the  same  licensee,  his  successors 
or  assigns.  These  exceptions  are  pro¬ 
vided  on  the  express  condition  that  the 
operation  of  stations  using  transmitting 
equipment  not  type  accepted  by  the  Com¬ 
mission  shall  not  result  in  harmful  in¬ 
terference  due  to  the  failure  of  such 
equipment  to  comply  with  the  current 
technical  standards  of  the  rules. 

(P.R.  Doc.  59-3783;  Piled,  May  4,  1959; 

8:49  a.m.] 


[  47  CFR  Part  12  3 

{Docket  No.  12485;  PCC  59-412] 

AMATEUR  RADIO  SERVICE 

Further  Report  and  Order 

In  the  matter  of  amendment  of 
§  12.111  of  the  Commission’s  rules.  Ama¬ 
teur  Radio  Service,  to  provide  that  only 
A1  emission  may  be  used  in  the  lower 
100  kc  of  the  50  and  144  Me  amateur 
band;  Docket  No.  12485. 

1.  A  Notice  of  Proposed  Rule  Making 
was  issued  in  the  above-captioned  pro¬ 
ceeding  on  June  11,  1958,  proposing  es¬ 
tablishment  of  sub-bands  within  the 
50-54  Me  and  144-148  Me  amateur  bands 
wherein  only  amateurs  utilizing  type  A1 
emissions '  would  be  allowed  to  operate. 
It  was  proposed  that  these  sub-bands 
should  be  50.0  to  50.1  and  144.0  to  144.1 
Me.  On  December  3,  1958,  a  Report  and 
Order  was  issued  in  this  proceeding 
which  stated  in  part: 

The  Commission  concludes  that  the  public 
interest  will  be  served  by  establishment,  as 
proposed,  of  100  kc  segments  of  the  50-54  Me 
and  144-148  Me  amateur  frequency  bands 
wherein  operation  may  be  conducted  only  if 
type  A1  emission  is  used.  However,  the  Com¬ 
mission  is  also  led  to  conclude  that  the  pub¬ 
lic  interest  would  not  be  served  by  utilizing 
the  lower  100  kilocycles  of  the  50-^  Me  and 
144-148  Me  band,  as  proposed,  for  establish¬ 
ment  of  such  segments  •  •  • 

In  view  of  all  factors  Involved  it  is  con¬ 
cluded  that  restriction  of  the  frequency 
ranges  50.9-51.0  Me  and  147.9-148.0  Me  so  as 
to  -permit  operation  therein  only  when  type 
A1  emission  is  used  will  be  in  the  public 
interest. 

2.  On  January  9,  1959,.  pursuant  to  re¬ 
quests  filed  by  the  American  Radio  Relay 
League,  Inc.,  and  other  interested  par¬ 
ties,  the  Commission  issued  an  Order 
which  postponed  until  further  notice  the 
effective  date  of  the  amendments  ordered 
in  the  above-referred-to  Report  and  Or¬ 
der  and  extended  imtil  March  10,  1959, 
the  time  for  filing  petitions  for  reopening 
or  reconsideration. 

3.  A  substantial  number  of  petitions 
seeking  reopening  of  the  proceeding  for 
acceptance  of  additional  comments  have 
been  filed  as  have  &  number  of  petitions 
which  seek  reconsideration  by  the  Com¬ 
mission  on  the  present  record. 


*  Telegraphy  without  the  use  of  modulating 
audio  frequency. 


4.  The  bulk  of  petitions  seeking  re¬ 
consideration  on  the  present  record  al¬ 
lege  that  the  action  of  the  Commission 
in  designating  frequency  segments  of  the 
50-54  Me  and  144-148  Me  bands,  other 
than  50.0  to  50.1  and  144.0  to  144.1  Me, 
wherein  only  type  A1  emission  will  be 
allowed,  denied  to  interested  persons 
“the  right  of  presenting  and  having  con¬ 
sidered  relevant,  competent,  and  ma¬ 
terial  evidence  having  essential  and  pro¬ 
bative  value.”  It  is  urged  by  these 
petitioners  that  the  Commission’s  actiem 
in  designating  the  frequencies  50.9  to 
51.0  Me  and  147.9  to  148.0  Me  rather  than 
the  frequencies  50.0  to  50.1  Me  and  144.0 
to  144.1  Me  as  "C.W.  Subbands”  consti¬ 
tutes  failure  to  comply  with  section  4(a) 
of  the  Administrative  Procedure  Act. 
Section  4(a)  of  the  Administrative  Pro¬ 
cedure  Act  provides  in  pertinent  part: 

Section  4(a)  Notice — General  Notice  of 
Proposed  Rule  Making  shall  be  published  in 
the  Federal  Register  (unless  all  persons  sub¬ 
ject  thereto  are  named  and  either  personally 
served  or  otherwise  have  actual  notice  thereof 
in  accordance  with  law)  and  shall  include 
•  •  •  (3)  either  the  terms  or  substance  of 
the  proposed  rule  or  a  description  of  the  sub¬ 
jects  and  Issues  involved. 

The  Notice  of  Proposed  Rule  Making 
proposed:  first,  the  establishment  of  100 
kilocycle  sub-bands  within  the  50-54  Me 
and  144-148  Me  amateur  frequency 
bands  wherein  only  type  A1  emission 
would  be  allowed;  and  second,  that  such 
sub-bands  be  composed  of  frequencies 
between  50.0  to  50.1  and  144.0  to  144.1 
Me.-  In  describing  the  second  of  those 
proposals  the  Notice  of  Proposed  Rule 
Making  stated  in  part: 

Petitioner  in  justification  of  its  selection 
of  the  lower  100  kilocycles  of  the  Involved 
bands  for  exclusive  use  of  A1  emissions 
states;  “In  the  case  of  the  50-54  megacycle 
band  there  is  technical  justification  for  selec¬ 
tion  of  the  low-end  for  the  exclusive  cw  seg¬ 
ment.  For  example,  in  F2  layer  work,  such 
as  is  now  going  on  widely  and  as  the  result 
of  the  current  solar  activity  peak,  and  (al¬ 
though  not  quite  to  the  same  extent),  spo- 
radic-E  prop^ation,  the  lower  the  frequency 
the  better  the  chance  of  making  distant 
contacts. 

In  the  case  of  the  144  Me  band,  the  loca- , 
'tion  of  the  proposed  cw  segment  is  not  sub¬ 
ject  to  the  same  technical  Justification,  and 
our  selection  of  the  low-end  is  purely  a  mat¬ 
ter  of  consistency  with  other  amateur  band 
suballocations. 

5.  Even  a  cursory  reading  of  the  Notice 
of  Proposed  Rule  Making  reveals  that 
the  basic  issues  in  this  proceeding  were: 
First,  should  exclusive  “cw”  sub-bands  be 
established  within  the  50-54  Me  and  144- 
148  Me  bands;  and  second,  if  exclusive 
“cw”  sub-bands  should  be  established  in 
the  above-referred-to  bands,  should  the 
placement  of  such  sub-bands  be  as  pro¬ 
posed  by  the  Commission  or  at  other 
points  within  the  50-54  Me  and  144-148 
Me  bands?  It  was,  therefore,  incumbent 
upon  all  parties  to  offer  whatever  evi¬ 
dence  they  wished  the  Commission  to 
consider  relative  to  those  issues.  The 
failure  of  any  party  or  parties  to  recog¬ 
nize  the  issues  involved  in  the  proceeding 
can  hardly  be  said  to  constitute  viola¬ 
tion  of  section  4(a)  of  the  Administrative 
Procedure  Act.  Furthermore,  as  stated 
by  the  court  in  Logansport  Broadcast 
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Corporation  v.  The  United  States,  210  P. 
2d  24: 

Section  4(a)  “requires  only  that  the  prior 
notice  include  *a  description  of  the  subjects 
involved.’  •  •  •  Svirely  every  time  the  Com¬ 
mission  decided  to  tak^  account  of  some  ad¬ 
ditional  factor  It  was  not  required  to  start 
the  proceedings  all  over  again,  if  such  were 
the  rule  the  proceedings  might  never  be 
terminated." 

Accordingly,  those  petitions  which 
seek  reconsideration  upon  the  record 
presently  before  the  Commission  are 
denied. 

6.  Petitioners  who  seek  reopening  of 
the  record  for  reception  of  additional 
comments  allege  that  evidence  will  be 
adduced  to  show: 

(a)  The  serious  VHP  amateius  who  are 
now  requesting  a  low-end  cw  assignment  are 
the  very  ones  who  have  pioneered  50  Me  and 
144  Me  operation  in  the  psist.  The  very  early 
work  on  these  bands  was  done  on  A3  simply 
because  it  was  satisfactory  for  the  work  being 
done  at  that  time.  However,  in  order  to 
further  advance  the  state  of  the  art,  it  has 
been  necessary  to  resort  to  the  more  efficient 
mode  of  Al.  The  opposition  to  low-end  cw 
assignment  qonsists  largely  of  those  newer 
amateurs  who  were  not  Involved  in  the  earlier 
pioneering  work  on  the  VHP  bands.  Thus, 
assignments  of  Al  sub-bands  at  50.9  and 
147.9  Me  deprive  the  serious  VHP  amateurs 
of  the  use  of  portions  of  the  very  bands  which 
they  explored  and  opened  up  for  the  later 
use  of  the  more  casual  operator  who  has 
provided  only  numbers  and  occupancy. 

(b)  Present  antenna  structiires  in  use  on 
144  Me  by  serious  VHP  amateurs  are  largely 
Yagl  or  Yagl-array  types,  due  to  the  much 
larger  gain  that  may  be  obtained  for  given 
weight  or  bulk.  The  Yagi,  however,  is 
severely  limited  In  bandwidth,  and  use  of 
a  cw  sub-band  at  147.9  would  require  virtual 
rebuilding  of  these  structures  to  make  them 
usable  at  the  new  frequency. 

(c)  A  cw  sub-band  assignment  of  50.0 
rather  than  50.9  Me  would  allow  the  greater 
exploration  of  P2  openings  by  the  more 
efficient  mode  of  modulation,  Al. 

(d)  Any  attempted  use  of  the  147.9  cw 
sub-band  would  result  in  exclusion  of  the 
amateur  in  question  from  operation  on  A3 
in  conjunction  with  the  stations  clustered 
at  the  low-end,  by  virtue  of  the  antenna 
bandwidth  problem  •  •  •  (Clustering  of 
A3  stations  below  144.5  Me  is  evident  by 
simple  observation).  This  situation  is  con¬ 
trary  to  the  established  practice  of  initiating 
a  contact  on  Al  and  then  using  A3  when 
signal  strengths  are  found  to  be  adequate. 

(e)  Those  serious  VHP  operators  who  de¬ 
sire  a  low-end  Al  assignment,  by  and  large, 
operate  both  on  Al  and  A3.  Those  who 
oppose  such  an  allocation  largely  use  A3  only. 
The  low-end  Al  proponents  are  not  “a  small 
minority"  of  the  amateurs  who  have  shown 
sufficient  versatility  to  utilize  the  modula¬ 
tion  mode  most  appropriate  to  the  prevailing 
band  condition. 

(f)  Assignment  of  the  50.9  and  147.9  Me 
sub -bands  to  exclusive  Al  use  would  result 
in  the  dispossessing  of  the  net  activity 
presently  established  there.  Little  or  no 
[net]  activity  is  presently  found  in  the 
lowest  100  kilocycles  of  50  and  144  Me  bands. 

(g)  The  restriction  of  147.9-148  Me  to 
exclusive  cw  operation  would  have  a  “Cata¬ 
strophic  affect”  on  amateur  “teletypewriter 
fixed  frequency  operation.” 

7.  In  view  of  the  fact  that  evidence  of 
the  type  petitioners  allege  will  be 
adduced  is,  in  some  cases,  not  contained 
in  the  present  evidentiary  record,  the 
Commission  believes  that  the  proceeding 


should  be  reopened  for  the  receipt  of 
additional  evidence.’' 

8.  Accordingly,  it  is  ordered.  That,  any 
interested  person  may  file  written  data, 
vi^ws  or  briefs  setting  forth  his  com¬ 
ments,  either  in  support  of  or  in  opposi¬ 
tion  to  the  amendments  proposed  by  the 
Notice  of  Proposed  Rule  Making  issued 
in  this  proceeding,  on  or  before  August 
3, 1959.  Comments  in  reply  to  such  data, 
views  or  briefs  may  be  filed  on  or  before 
August  14,  1959.  The  Commission  will 
consider  all  properly  filed  comments 
prior  to  taking  final  action  in  this  matter. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Serial  Noe.  Idaho  08347,  08570,  09132, 
010050] 

IDAHO 

Order  Providing  for  Opening  of 
Public  Lands 

April  24,  1959. 

The  State  of  Idaho  has  certified  that 
the  hereinafter-described  lands  patented 
to  the  State  under  the  provisions  of  sec¬ 
tion  4  of  the  Act  of  August  18,  1894  (28 
Stat.  422, 43  U.S.C.  sec.  641) .  as  amended, 
commonly  known  as  the  Carey  Act,  have 
not  been  reclaimed  as  required  by  the 
Carey  Act  and  that  water  is  not  available 
for-  the  irrigation  of  these  tracts.  The 
State  of  Idaho  therefore,  has  reconveyed 
the  lands  to  the  United  States: 

Boise  Meridian,  Idaho 

T.  2  N.,  R.  I  E.. 

Sec.  14;  SE^^NW^^. 

T.  5  S..  R.  11  E.. 

Sec.  30:  NEV4NE1/4. 

T  T  S  R  10  E 

’sec.'’20;  SViNEV4,  NE‘^SW^^,  SWy4SWV4. 

SE«4; 

Sec.  29;  W^/2NE^^.  NW^^NW^^,  SE«ANWV4. 

NE«/4SWV4.  SyaSWVi,  Wy2SE>4; 

Sec.  30;  Lots  1,  2,  3,  4,  SW»ANE^,  SE>A 
NW^^,  NEy4SWV4,  WyaSEV4,  SE^^SE^^; 
Sec.  31;  Lots  2,  3,  4. 

T.  8  S.,  R.  16  E.. 

Sec.  20;  NW54SWV4. 

T.  7  S..  R.  17  E., 

Sec.  11;  NW^^SW^^;  \ 

Sec.  13;  Wy2SEV4. 

T.  8  S.,  R.  17  E., 

Sec.  1;  NW%SEV4. 


*In  connection  with  the  receipt  of  addi¬ 
tional  comments,  the  Commission  wishes  to 
point  out  that  the  weight  accorded  particular 
comments  depends  solely  up>on  the  content 
thereof.  For  example,  the  “ballot”  type  of 
comment  is  of  no  probative  value  in  deter¬ 
mining  whether  or  not  the  public  Interest 
will  be  served  by  adoption  of  a  particular 
rule  and.  thus,  such  comments  are  accorded 
very  little  weight  in  the  deliberations  of 
the  Commission.  On  the  other  hand,  com¬ 
ments  which  clearly  set  forth  sound  reasons 
in  support  of  the  positiim  taken  must  be 
accorded  considerable  weight.  Thus,  the 
position  taken  by  a  small  minority  of  the 
parties  commenting  on  a  given  proposal  may 
well  prevail  if  such  comments  are  sound  and 


9.  In  accordance  with  the  provisions 
of  §  1.54  of  the  Commission’s  rules,  an 
original  and  fourteen  copies  of  all  state¬ 
ments,  briefs  or  comments  shall  be  fur¬ 
nished  the  Commission. 

Adopted:  April  29, 1959. 

/ 

Released:  April  30, 1959. 

Federal  Communications 
Commission, 

[seal!  Mary  Jane  Morris, 

Secretary. 

[F.R.  Doc.  59-3784;  Filed,  May  4,  1959; 
8:49  a.m.] 


T.  7  S.,  R.  18  E., 

Sec.  18;  Lot  1. 

T.  8  S.,  R.  18  E.. 

Sec.  32;  S>^SWV4. 

T.  10  S..  R.  19  E.. 

Sec.  25;  Lot  4. 

T.  5  N.,  R.  33  E., 

Sec.  5;  Lots  1.  2. 3, 4,  S'/a; 

Sec.  6;  Lots  1,  2.  3.  4,  5,  6,  EyaSWVi,  SE»4 
SEi/4; 

Sec.  7;  All; 

Sec.  8;  N>^,  Ni/aSya,  SW^^SW^^; 

Sec.  17;  NW>4NWV4; 

Sec.  18;  Lots  1,  2.  3,  4,  NyaNE»A,  NEV4 
NWV4; 

Sec.  19;  Lot  1. 

T.  1  N..  R.  1  W., 

Sec.  22;  SVi; 

Sec.  23;  SJ4SW^^,  SEV4; 

Sec.  24;  S>/4; 

Sec.  25;  All; 

Sec.  26;  All; 

Sec.  27;  All; 

Sec.  34;  WV^Ey,. EyjWi/i. 

The  area  described  totals  6,923.93 
acres  of  public  land. 

The  lands  lie  in  Ada,  Elmore,  Crooding, 
Jerome,  Jefferson  and  Twin  Falls  Coun¬ 
ties,  Idaho  and  are  tniical  of  dry  grazing 
land  in  the  Snake  River  plains  of  south¬ 
ern  Idaho.  All  of  the  lands  are  suscep¬ 
tible  to  agricultural  development  if  water 
is  obtained  for  their  irrigation.  \ 

Subject  to  any  existing  valid  rights 
and  the  requirements  of  applicable  law, 
the  lands  described  in  paragraph  2 
hereof,  are  hereby  opened  to  filing  of 
applications,  selections,  and  locations  in 
accordance  with  the  following: 

a.  Applications  and  selections  under 
the  nonmineral  public  land  laws  and 
applications  and  offers  under  the  min¬ 
eral  leasing  laws  may  be  presented  to  the 
Manager  mentioned  below,  beginning  on 
the  date  of  this  order.  Such  applica¬ 
tions,  selections,  and  offers  will  be  con¬ 
sidered  as  filed  on  the  hour  and  respec¬ 
tive  dates  shown  for  the  various  classes 
enumerated  in  the  following  paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 


well  reasoned  even  though  a  vast  majority 
of  the  total  number  of  comments  filed  ad¬ 
vocate  a  different  position  but  do  not  set 
forth  sound  arg;ument8.  These  facts  should 
be  kept  In  mind  by  aU  parties  when  formu¬ 
lating  comments  to  be  filed  In  this  or  other 
Commission  proceedings. 
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laws,  or  equitable  claims  subject  to  allow¬ 
ance  and  confirmation  will  be  adjudi¬ 
cated  on  the  facts  presented  in  support 
of  each  claim  or  right.  All  applications 
presented  by  persons  other  than  those 
referred  to  in  this  paragraph  will  be  sub¬ 
ject  to  the  applications  and  claims  men¬ 
tioned  in  this  paragraph. 

(2)  All  valid  applications  under  the 
Homestead  (Alaslm  Home  Site),  Desert 
Land  and  Small  Tract  Laws  by  qualified 
veterans  of  World  War  n  or  of  the 
Korean  Confiict,  and  by  others  entitled 
to  preference  rights  imder  the  act  of 
September  27,  1944  (58  Stat.  747;  43 
U.S.C.  279-284  as  amended),  presented 
prior  to  10:00  ajn.  on  May  30,  1959,  will 
be  considered  as  simultaneously  filed  at 
that  hour.  Rights  imder  such  preference 
right  applications  filed  after  that  hour 
and  before  10:00  a.m.  on  August  29, 1959, 
will  be  governed  by  the  time  of  filing. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public  land 
laws,  other  than  those  coming  under 
paragraphs  tl)  and  (2)  above,  and  appli¬ 
cations  and  offers  under  the  mineral 
leasing  laws,  presented  prior  to  10:00 
ajn.  on  August  29,  1959,  will  be  con¬ 
sidered  as  simultaneously  filed  at  that 
hour.  Rights  imder  such  applications 
and  selections  filed  after  that  hour  will 
be  governed  by  the  time  of  filing. 

b.  The  lands  will  be  open  to  location 
imder  the  United  States  mining  laws, 
beginning  10:00  a.m.  on  August  29,  1959. 

Persons  claiming  veteran’s  preference 
rights  under  Paragraph  a (2)  above  must 
enclose  with  their  applications  proper 
evidence  of  military  or  naval  service, 
preferably  a  complete  photostatic  copy 
of  the  certificate  of  honorable  discharge. 
Persons  claiming  preference  rights  based 
upon  valid  settlement,  statutory  prefer¬ 
ence,  or  equitable  claims  must  enclose 
properly  corroborated  statements  in  sup¬ 
port  of  their  applications,  setting  forth 
all  facts  relevant  to  their  claims.  De¬ 
tailed  rules  and  regulations  governing 
applications  which  may  be  filed  pursuant 
to  this  notice  can  be  found  in  Title  43 
of  the  Code  of  Federal  Regrulations. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Manager,  Land  Office, 
Bureau  of  Land  Management.  P.O.  Box 
2237,  Boise,  Idaho. 

J.  R.  Penny, 
State  Supervisor. 

IPJl.  Doc.  59-3764;  Piled,  May  4,  1959; 

8:46  a.m.] 


[  Classification  538  ] 

CALIFORNIA 

Small  Tract  Opening;  Public  Sale  Fol¬ 
lowed  by  Continuing  Sale  of  Unsold 
Tracts 

April  6,  1959. 

1.  Pursuant  to  authority  delegated  to 
me  by  the  California  State  Supervisor, 
Bureau  of  Land  Management  under  Part 
n.  Document  4,  California  State  Office, 
dated  November  19,  1954  (19  P.R.  7697), 
I  hereby  open  the  following  described 
lands,  which  were  classified  by  Classifica¬ 


tion  Order  538,  dated  March  26.  1958 
(23  F.R.  2207),  to  public  sale  under  the 
Small  Tract  Act  of  June  1.  1938  (52 
Stat.  609;  43  U.S.C.  628a)  as  amended: 

Mount  Diablo  Meridian.  California 
T,  36  N.,  R.  7  E., 

Section  31:  Lots  as  described  In  paragraph 

4  of  this  order. 

Containing  126.98  acres. 

2.  Classification  of  the  above  described 
lands  by  this  order  segregates  them  from 
all  appropriations,  including  locations 
under  the  mining  laws,  except  applica¬ 
tions  under  the  mineral  leasing  laws. 

3.  The  lands  are  located  approximately 
eighteen  miles  southeast  of  McArthur 
and  one  mile  northwest  of  Little  Valley, 
and  the  latter  is  located  in  the  north¬ 
western  portion  of  Lassen  County,  Cali¬ 
fornia.  The  topography  is  gently  sloping 
with  the  exception  of  a  deep  ravine  in 
the  eastern  portion  of  former  Lot  2 
(SWy4NWy4)  and  the  Wi^W^^SEVi 
NWVi.  This  ravine  has  slopes  in  excess 
of  30  percent.  There  is  a  rocky  clay  loam 
throughout  which  supports  a  vegetative 
cover  composed  of  a  few.  small  pon- 
derosa  pine  of  non-commercial  value, 
juniper,  oak,  sage  brush,  bitter  brush  and 
native  grasses.  There  is  no  evidence  of 
metallic  or  non-metallic  minerals.  The 
area  is  accessible  in  the  summer  by 
means  of  a  county  maintained  dirt  road 
running  diagonally  through  the  south¬ 
west  portion  of  the  area.  There  is  a 
Government  range  improvement  project, 
C2-C-131-45,  a  fence,  which  runs  from 
the  northeast  portion  of  the  area  diag¬ 
onally  to  the  south  center  of  the  area. 
This  project  has  been  abandoned,  but 
the  cost  has  been  prorated  and  will  be 
reflected  in  the  appraised  price  of  the 
individual  tracts  involved.  There  is  a 
small  post  office,  grocery  store  and  gas 
station  at  Little  Valley,  California. 
There  is  limited  shopping  facilities  at 
the  two  towns  of  Fall  River  and  Mc¬ 
Arthur,  approximately  32  and  28  miles, 
respectively,  from  the  small  tract  area. 
Good  shopping  facilities  are  at  Redding, 
approximately  103  miles  distant  over 
paved  roads  and  highways.  There  is  no 
known  domestic  water  system  in  the  ^ 
area,  but  water  may  be  obtained  from 
wells.  Electricity  is  available,  both  at 
110  and  220  volts,  from  P.G.  &  E.  trans¬ 
mission  line  crossing  south  end  of  the 
small  tract  area. 

4.  The  tracts  are  described  by  lot  num¬ 
bers  shown  on  an  official  plat  of  survey 
of  the  area,  filed  in  the  Land  Office, 
Sacramento.  California,  on  December  16, 
1958.  They  vary  in  size  from  2.17  acres 
to  5.00  acres.  All  of  the  tracts  are  situ¬ 
ated  with  their  long  axes  running  north 
and  south.  A  plat  showing  the  location 
of  these  tracts  can  be  obtained  by  writing 
the  Manager,  Land  Office,  Bureau  of 
Land  Management,  Room  1000,  Califor¬ 
nia  Fruit  Building.  Sacramento,  Califor¬ 
nia.  The  sale  of  these  tracts  wiU  be  by 
lot  number  and  the  minimum  appraisal 
of  each  tract  is  as  indicated  below.  The 
tracts  will  be  subject  to  all  existing 
rights-of-way  of  record,  and  rights-of- 
way  for  roads  and  public  utilities  in  ac¬ 
cordance  with  43  CFR  257.17(b),  will  be 
reserved  as  described  below: 


T..ot 

No. 

Acreage 

Right-of-way  width 
location 

9 . 

2.23 
2.26 
2.60 
5.00 
2.50 
2.60 
2.60 
2.50 
2.60 
2.  .50 
2.60 
2.60 
2.60 
2.60 
2.50 
2.60 
2.60 
2.60 
2.50 
2.60 
2.60 
2.50 
2.60 
2.60 
2.  .50 
2.60 
2.  .50 
2.  .50 
2.60 
2.60 
2.50 
2.60 
2.60 
2.60 

Z60 

2.50 

2.60 

2.60 

2.60 

2.60 

2.50 

2.50 

2.50 

2.60 

2.60 

2.50 

2.60 

2.60 

2.60 

2.60 

Existing  county  road.. 
33'  East  boundary 

10 . 

18 . 

Existing  county  road.. 

33'  South  boundary _ 

_ do _ 

20 . 

22 . 

24 . 

_ do................. 

26 . 

_ .do— 

28 . 

. do........... ...... 

30 . 

do  . .  _ 

32 . 

.....do.... ............. 

34 . 

--.do _ 

36 . 

do  . . 

38 . 

do.  _  - 

40 . 

do  . .  . . 

42 . 

--  .  do _ , _ _ 

44 . 

.....do...... ........... 

46 . 

do  .  _  _ 

48 . 

do  .  . 

60 . 

-  __  do..  . .  _  _ 

61 . 

do  ...  . .  .  ... 

62 . 

.  do  _  . 

63 . 

do .... .  - 

64 . 

.  do  .  ..... 

65 . 

56 . 

67 . 

do  .  ,  . . . 

68 . 

69 . 

-  do-_-  _ _ -  _ 

60 . 

do 

61 . 

62 . 

do  ... .  _ 

63 . 

.....do................. 

64- . 

_ do _ _ _ 

65 . 

33'  South  and  West 
boundary. 

33'  South  and  East 
boundary. 

33'  South  boundary... 

do  _  .. 

66 . 

67 . 

68 . 

69 . 

do _ _ _ _ 

70 . 

do..  , _  _ _ 

71 . 

.do _ _ _  .  .  _ 

72_-_ 

33'  North  and  South 
botmdary. 

_ do... _ 

73 . 

74 . 

do _  - 

76 . 

_ do _ 

76 . 

33'  South  boundary... 

do  .  .  _ _  _  _ 

77 _ 

78 . 

do _ , _  _ 

79 . 

80 . 

81 . 

Appraised 

value 


$56.50 
56.  .50 
62.50 
125.00 
62.50 
62.60 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
>  78.00 
>78.00 
>78.00 
>78.00 
62.50 
62.50 
62.50 
62.60 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
62.50 
>62.50 

>78.00 

>7aoo 

>78.00 

>7aoo 

>7aoo 

62.50 

62.50 

62.60 
62.50 
62.50 
62.50 
62.50 
62. 50 
.62.50 
62.50 
62.50 


I  Appraisal  includes  the  cost  of  abandoned  Govern* 
ment  range  improvement  project,  C2-C 131-45,  a  fenoe. 


5.  Persons  who  have  previously  ac¬ 
quired  a  tract  under  the  Small  Tract  Act 
are  not  qualified  to  purchase  a  tract  at 
the  sale  unless  they  can  make  a  show¬ 
ing  satisfactory  to  the  Bureau  of  Land 
Management  that  the  acquisition  of  an¬ 
other  tract  is  warranted  in  the  circum¬ 
stances. 

6.  The  above  described  tracts  will  be 
sold  at  public  auction  at  a  public  sale 
at  the  Land  Office,  Bureau  of  Land 
Management,  Room  1000,  California 
Fruit  Building,  Fourth  and  J  Streets, 
Sacramento,  California  at  10:00  a.m.  and 
11:00  a.m.  on  Monday,  July  6, 1959.  The 
sale  at  10:00  a.m.  will  be  open  only  to 
those  persons  who  qualify  for  veterans’ 
preference  under  the  provisions  outlined 
in  paragraph  9  below.  The  11:00  a.m. 
sale  will  be  open  to  the  public  generally 
but  will  be  held  only  if  any  of  the  tracts 
described  in  paragraph  4  of  this  order 
remain  unsold  after  the  10:00  a.m.  sale. 
If  all  tracts  are  not  sold  by  3:00  p.m.  on 
that  day,  the  sale  will  be  adjourned  until 
11:00  a.m.,  on  the  following  Monday  for 
resumption  for  another  one-hour  period 
and  for  adjournment  at  12:00  Noon  to 
11:00  a.m.  on  succeeding  Mondays  for 
additional  one-hour  periods  until  all 
tracts  are  sold  or  until  the  sale  is  other¬ 
wise  terminated.  Bids  may  be  made  per¬ 
sonally  by  an  individual  or  his  agent  at 
the  sale  or  by  mail.  Bids  sent  by  mail 
will  be  considered  at  a  sale  session  only 


Tuesday,  May  5,  1959 
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if  received  at  the  Sacramento  Land  Of¬ 
fice  prior  to  10:00  a.m.,  of  the  day  on 
which  that  session  is  held.  At  each  sale 
session,  those  tracts  will  be  offered  for 
which  timely  filed  sealed  bids  have  been 
received  or  for  which  nominations  are 
made  by  oral  bidders  present  at  the  sale, 
to  the  extent  that  time  permits  their 
offer.  Late  filed  sealed  bids  and  sealed 
bids  not  reached  for  consideration  at 
one  session  will  be  held  for  considera¬ 
tion  at  succeeding  scheduled  sessions. 
No  bid  will  be  accepted  if  it  is  less  than 
the  appraised  price  of  the  tract.  (See 
paragraph  4  of  this  order  for  the  ap¬ 
praised  values.) 

7.  To  facilitate  the  completion  of  the 
sale,  all  oral  bidders  at  the  10:00  a.m. 
sale  on  Monday.  July  6.  1959,  should 
bring  with  them  a  photostatic  copy  of 
their  discharge  papers  or  other  accept¬ 
able  certification  of  proof  of  right  to 
veterans’  preference  as  outlined  in 
paragraph  9  of  this  order. 

8.  Each  sealed  bid-must  clearly  show: 

(a)  The  full  name  and  mailing  address 
of  the  bidder;  (b)  Classification  Order 
538 ;  (c)  The  legal ,  description  of  the 
tract  for  which  the  bid  is  made,  described 
in  accordance  with  paragraph  4,  above, 
of  this  order.  Each  bid  must  be  accom¬ 
panied  by  the  full  amount  of  the  bid  in 
the  form  of  a  certified  or  cashier’s  check, 
post  office  money  order,  or  bank  draft 
made  payable  to  the  Bureau  of  Land 
Management.  All  unsuccessful  bids  will 
be  promptly  returned  after  the  sale.  A 
photostatic  copy  of  the  bidder’s  dis¬ 
charge  papers  or  other  certification 
showing  proof  of  veterans’  preference  as 
outlined  in  paragraph  9,  of  this  order, 
must  accompany  the  bid.  Such  papers 
will  be  returned  promptly  after  the  sale. 
Bids  for  separate  tracts  must  be  enclosed 
in  separate  envelopes  but  payment  and 
proof  of  veterans’  preference  need  only 
accompany  the  highest  bid,  providing 
all  other  bids  designate  the  envelope 
containing  the  payment  and  the  vet¬ 
erans’  preference  proof.  Each  envelope 
must  be  addressed  to  the  Manager,  Land 
Office.  Bureau  of  Land  Management, 
Room  1000,  California  Fruit  Building, 
4th  and  J  Streets,  Sacramento,  Califor¬ 
nia,  and  carry  in  the  lower  left  hand 
corner  of  its  face  the  following  infor¬ 
mation  and  nothing  else:  (a)  “Bid  for 
Small  Tract’’;  (b)  “Classification  Order 
538”;  (c)  “Veterans’  Preference”,  if  bid¬ 
der  is  entitled  to  such  preference;  (d) 
The  description  of  the  tract  for  which 
the  bid  is  made,  described  in  accordance 
with  paragraph  4  of  this  order.  Send¬ 
er’s  name  and  return  address  should  be 
shown  on  the  reverse  side  of  the  envelope. 

9.  All  valid  applications  filed  prior  to 
March  26,  1958,  will  be  granted  prefer¬ 
ence  rights  provided  for  by  43  CFR  257.5 

(a).  In  accordance  with  43  CFR  257.14 
(e) ,  each  tract  at  the  10:00  a.m.  sale  will 
be  awarded  to  the  highest  bidder  among 
persons  entitled  to  veterans’  preference. 
No  person  will  be  awarded  more  than 
one  tract,  unless  he  is  an  agent  acting 
for  one  or  more  persons.  Persons  en¬ 
titled  to  veterans’  preference,  in  brief 
are:  (a)  Honorably  discharged  veterans 
who  served  at  least  90  days  after  Sep¬ 
tember  15,  1940;  (b)  Surviving  spouse 
or  minor  orphan  children  of  such  vet- 

No.  87 - 8 


erans;  ard  (c).  With  the  consent  of  the 
veteran,  the  spouse  of  the  living  vet¬ 
erans.  Veterans  who  were  discharged 
on  account  of  wounds  or  disability  in¬ 
curred  in  the  line  of  duty,  or  the  surviv¬ 
ing  spouse,  or  minor  children  of  veterans 
killed  in  the  line  of  duty  are  eligible  for 
veterans’  preferenec  regardless  of 
whether  such  servicemen  s^ved  less 
than  90  days  after  September  15,  1940. 

10.  All  inquiries  concerning  these  lands 
should  be  addressed  to  the  Manager, 
Land  Office,  Bureau  of  Land  Manage¬ 
ment,  Room  1000,  California  Fruit  Build¬ 
ing,  Fourth  and  J  Streets,  Sacramento, 
California. 

R.  G.  Sporleder, 

Officer  in  Charge, 
Northern  Field  Group, 
Sacramento  14,  California. 

[P.R.  Doc.  59-3781;  Piled,  May  4,  1959; 

8:49  a.m.] 


Bureau  of  Mines 
CERTAIN  OFFICIALS 

Redelegations  of  Authority  To  Enter 

Into  Contracts  Relative  to  Coal  Fire 

Control 

Federal  Register  Document  59-3125, 
filed  April  14,  1959  (24  FR.  2876),  is 
hereby  amended  to  read  as  follows : 

The  following  new  subparagraph  is 
added  to  subparagraph  205.2.4A,  Health 
and  Safety  Activity  Instructions,  Bureau 
of  Mines  Manual : 

(3)  Coal  Fire  Control  Contracts.  The 
following  officials  may  enter  into  con¬ 
tracts  for  the  control  and  extinguish¬ 
ment  of  outcrop  and  underground  fires 
in  coal  formatidns  as  authorized  by  the 
Act  of  August  31,  1954  (68  Stat.  1009; 
30  U.S.C.  secs.  551-558) : 

District  Health  and  Safety  Supervisor.  Dis¬ 
trict  H,  not  in  excess  of  $100,000  of  Govern¬ 
ment  funds  for  any  one  contract. 

Supervising  Coal  Mine  Pire  Control  Engi¬ 
neer  (Pittsburgh),  not  in  excess  of  $50,000  of 
Government  funds  for  any  one  contract.  • 

James  Westfield, 
Assistant  Director, 
Health  and  Safety. 

[P.R.  Doc.  59-3765;  Piled,  May  4.  1959; 

8:46  a.m.] 


National  Park  Service 

[Region  2.  Order  3,  Arndt.  6] 

SUPERINTENDENTS,  REGION  2 

Delegation  of  Authority  With  Respect 
to  Appointments  and  Status 
Changes 

April  3,  1959. 

Section  1  and  paragraphs  (a),  (b), 
and  (c)  of  section  1;  and  section  2  and 
paragraphs  (a),  (b),  and  (c)  of  section 
2,  of  Order  No.  3,  issued  February  17, 
1956  (21  F.R,  1494),  are  amended  to  read 
as  follows: 

Section  1.  The  National  Park  Service 
Superintendents  in  Region  'Two  whose 
positions  are  allocated  to  Civil  Service 


grades  GS-14  and  above,  in  the  admin¬ 
istration,  operation,  and  development  of 
the  areas  under  their  supervision,  are 
authorized  to  exercise  all  of  the  authority 
now  or  hereafter  delegated  to  the  Re¬ 
gional  Director  by  the  Director,  except 
with  respect  to  the  following  matters: 

(a)  Appointments  and  status  changes 
involving  personnel  in  GI^14  and  higher 
grades;  however,  appointments  and  sta¬ 
tus  changes  involving  grade  GS-13  must 
be  submitted  to  the  Region  Two  Office 
for  review  before  being  finalized. 

(b)  Classification  of  positions  in  any 
Civil  Service  or  supervisory  wage  board 
grades. 

(c)  Establishment  of  permanent 
graded  or  ungraded  positions. 

Sec.  2.  The  Superintendents  whose  po¬ 
sitions  are  allocated  to  Civil  Service 
grades  GS-13,  GS-12,  and  GS-11,  in¬ 
clusive.  in  the  administration,  operation, 
and  development  of  the  areas  imder  their 
supervision,  are  authorized  to  exercise 
all  of  the  authority  now  or  hereafter 
delegated  to  the  Regional  Director  by 
the  Director,  except  with  respect  to  the 
following  matters: 

(a)  Appointments  and  status  changes 
involving  personnal  in  the  same  Civil 
Service  grade  as.  or  higher  grades  than, 
the  Superintendent  making  appoint¬ 
ments  of  status  changes. 

(b)  (Ossification  of  positions  in  any 
Civil  Service  or  supervisory  wage  board 
grades. 

(c)  Establishment  of  permanent 
graded  or  ungraded  positions. 

Paragraphs  (b)  and  (c)  of  section  3 
of  Order  No.  3,  issued  February  17,  1956 
(21  FR.  1494),  are  amended  to  read  as 
follows: 

(b)  Classification  of  positions  in  any 
Civil  Service  or  supervisory  wage  board 
grades. 

(c)  Establishment  of  permanent 
graded  or  ungraded  positions. 

(National  Park  Service  Order  No.  14;  39  Stat. 
535;  16  n.S.C..  1952  ed..  sec.  2) 

Howard  W.  Baker, 
Regional  Director. 

[PR.  Doc.  59-3782;  Piled,  May  4,  1959; 

8:49  a.m.] 


Office  of  the  Secretary 

[Order  No.  2840] 

HEADS  OF  BUREAUS 

Delegation  of  Authority  With  Respect 
to  Land  Acquisition:  Reimbursement 
for  Moving 

Section  1.  Delegation.  The  head  of 
each  bureau  is  authorized  to  exercise  the 
authority  of  the  Secretary  under  section 
1  of  the  act  of  May  29,  1£58  (72  Stat. 
152),  relating  to  reimbursement  of  own¬ 
ers  and  tenants  of  lands  acquired  for 
Department  programs  for  expenses  and 
other  losses  and  damages  incurred  by 
them  in  the  process,  and  as  a  direct  re¬ 
sult  of  such  moving  of  themselves,  their 
families,  and  their  possessions,  as  is 
occasioned  by  such  acquisition. 

Sec.  2.  Redelegation.  The  head  of 
each  bureau  may,  in  writing,  redelega^e 


IL 
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NOTICES 


or  authorize  written  redelegation  of  the 
authority  granted  in  section  1  of  this 
order. 

(Sec.  2,  Reorganization  Plan  No.  8  of  1960, 
5  U.6.C..  133Z-15,  note) 

Peed  A.  Seaton, 
Secretary  of  the  Interior. 

Apru.  28,  1959. 

[P.R.  Doc.  69-3766;  Piled,  May  4,  1959; 
8:47  ajn.] 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Dept.  Clrc.  670,  Rev.  Apr.  20,  1943,  1959. 
Supp.  208] 

CINCINNATI  INSURANCE  CO. 

Surety  Company  Acceptable  on 
Federal  Bonds 

^  May  1,  1959. 

A  Certificate  of  Authority  has  been 
Issued  by  the  Secretary  of  the  Treasury 
to  the  following  company  imder  the  Act 
of  Congress  approved  July  30,  1947,  6 
U.S.C.  secs.  6-13,  as  an  acceptable  surety 
on  Federal  bonds. 

An  underwriting  limitation  of  $100,- 
000.00  has  been  established  for  the  com¬ 
pany.  Further  details  as  to  the  extent 
and  localities  with  respect  to  which  the 
company  is  acceptable  as  surety  on 
Federal  bonds  will  appear  in  the  next 
issue  of  Treasury  Department  Form  356, 
copies  of  which,  when  issued,  may  be 
obtained  from  the  Treasury  Department, 
Biireau  of  Accounts,  Surety  Bonds 
Branch,  Washington  25,  D.C. 

State  in  Which  Incorporated.  Name  of 
Company,  and  Location  of  Principal 
Executive  Office 

Ohio;  The  Cincinnati  Insurance  Company, 
Cincinnati. 

[SEAi^l  Julian  B.  Baird, 

Acting  Secretary  of  the  Treasury.  ^ 

[P.R.  Doc.  69-3777;  Piled,  May  4,  1959; 
8:48  a.m.] 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
RALPH  F.  STARZ 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  as  re¬ 
ported  in  the  Federal  Register  during 
the  past  six  months. 

A.  Deletions:  None. 

B.  Additions:  McQuay,  Inc. 

This  statement  is  made  as  of  April  14, 
1959. 

Ralph  F.  Starz. 

April  18,  1959. 

(PJt.  Doc.  69-3780;  Piled,  May  4,  1959; 
8:48  a.m.] 


CIVIL  AERONAUTICS  DOARD 

(Docket  No.  9802] 

NORTHEAST  AIRLINES;  ENFORCE¬ 
MENT  PROCEEDING 

Notice  of  Hearing 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Federal  Aviation  Act  of 

1958,  that  a  hearing  in  the  above-entitled 
matter  is  assigned  to  be  held  on  June  16, 

1959,  at  10:00  a.m.,  e.d.s.t..  Room  725, 
Universal  Building,  Connecticut  and 
Florida  Avenues  NW.,  Washington,  D.C., 
before  Examiner  Ferdinand  D.  Moran. 

Dated  at  Washington,  D.C.,  April  30, 
1959. 

[SEAL]  Francis  W.  Brown, 

Chief  Examiner. 

(P.R.  Doc.  59-3789;  Piled.  May  4,  1969; 
8:50  a.m.] 


[Docket  No.  10050] 

NATIONAL  AIRLINES,  INC.,  JET  FARE 
INVESTIGATION 

Notice  of  Prehearing  Conference 

In  the  matter  of  fares  to  be  charged 
by  National  Airlines.  Inc.,  for  jet  services 
between  New  York  and  Miami. 

Notice  is  hereby  given  that  a  prehear¬ 
ing  conference  in  the  above-entitled 
matter  is  assigned  to  be  held  on  May  19, 
1959,  at  10:00  am.,  e.d.s.t..  Room  1027, 
Universal  Building.  Connecticut  and 
Florida  Avenues  NW.,  Washington,  D.C., 
before  Examiner  Leslie  G.  Donahue. 

Dated  at  Washington,  D.C.,  April  30, 
1959. 

[SEAL]  Francis  W.  Brown, 

Chief  Examiner. 

[P.R.  Doc.  69-3790;  Piled,  May  4.  1959; 

8:50  am.] 

. . ..  I » 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nos.  9369,  11298;  PCC  69M-559] 

AMERICAN  CABLE  AND  RADIO  CORP. 

ET  AL. 

Order  Scheduling  Prehearing 
Conference 

In  the  matter  of  American  Cable  and 
Radio  Corporation  and  its  subsidiaries. 
All  America  Cables  and  Radio,  Inc.,  The 
Commercial  Cable  Company  and  Mackay 
Radio  and  Telegraph  Company,  v.  The 
Western  Union  Telegraph  Company, 
Docket  No.  9369;  and  RCA  Communica¬ 
tions.  Inc.,  V.  The  Western  Union  Tele¬ 
graph  Company.  Docket  No.  11298;  law¬ 
fulness  of  certain  practices  of  Western 
Union  under  the  International  Formula. 

On  the  Hearing  Examiner’s  own  mo¬ 
tion;  It  is  ordered.  This  29th  day  of  April 
1959,  that  a  further  prehearing  confer¬ 
ence  in  the  above  matter  will  be  held  at 


10:00  a.m..  May  26, 1959,  in  the  offices  of 
the  Commission  in  Washington,  D.C. 

Released:  April  29,  1959. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.R.  Doc.  59-3785;  Piled,  May  4,  1959; 
8:49  a.m.] 


[Docket  Nos.  10286,  10287;  PCC  69-402] 

ENTERPRISE  CO.  AND  BEAUMONT 
BROADCASTING  CORP. 

Memorandum  Opinion  and  Order  Re¬ 
opening  Record  for  Further  Hearing 
on  Stated  Issues 

In  re  applications  of  The  Enterprise 
Company,  ^aumont,  Texas,  Docket  No. 
10286,  File  No.  BPCrr-743;  Beaumont 
Broadcasting  Corporation,  Beaumont, 
Texas,  Docket  No.  10287,  File  No.  BPCTT- 
762;  for  construction  permits  for  new 
television  stations. 

1.  The  Commission  has  under  consid¬ 
eration  (1)  its  Supplemental  Decision  in 
The  Enterprise  Company,  April  16,  1958 
(24  FCC  271) ;  (2)  the  Opinion  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  dated  Jan¬ 
uary  29, 1959  in  The  Enterprise  Company 
V.  PCC  (C.A.,  D.C.;  1959)  —  U.S.  App. 
D.C  — ,  —  P.  2d  — ,  —  RR  — ,  Case 
#14474. 

2.  The  Commission,  in  its  Supplemen¬ 
tal  Decision  (par.  1  (1),  supra)  foimd, 
inter  alia,  that  KTRM,  a  third  appli¬ 
cant,*  was  paid  the  sum  of  $55,000  by 
Beaumont,  purportedly  for  its  reimburs¬ 
able  expenses  in  prosecuting  its  applica¬ 
tion,  and  thereupon  withdrew.  The 
Court  of  Appeals  reviewed  the  matter, 
held  that  there  was  insufficient  evidence 
in  the  record  from  which  the  Commis¬ 
sion  could  conclude  that  the  payment 
was  only  for  reimbursable  expenses,  and 
remanded  the  matter  to  the  Commission 
for  reconsideration  in  the  light  of  its 

'opinion. 

Accordingly,  it  is  ordered.  This  29th 
day  of  April  1959,  that  the  record  herein 
is  reopened  and  remanded  to  the  exam¬ 
iner  for  further  hearing  and  for  the 
preparation  of  a  supplemental  Initial 
Decision,  said  further  hearing  to  be  held 
at  the  offices  of  the  Commission  in  Wash¬ 
ington,  D.C.  at  a  time  and  date  subse¬ 
quently  to  be  specified;  and 
It  is  further  ordered.  That  the  further 
hearing  be  upon  the  following  issues: 

1.  To  determine  the  nature  and  com¬ 
position  of  the  $55,000  expenses  claimed 
by  KTRM  at  the  Washington,  D.C.,  meet¬ 
ing  on  December  13,  1954,  which  sum 
was  later  paid  to  KTRM  by  Beaumont 
with  funds  loaned  Beaumont  by  W.  P. 
Hobby,  as  a  result  of  which  payment 


*  KTRM,  Inc.  was  an  applicant  in  the  origi¬ 
nal  proceeding.  Its  application  was  denied 
by  the  Commission’s  Decision  of  August  6, 
1954.  Its  petition  for  reconsideration  and 
related  pleadings  were  withdrawn  by  letter  of 
December  17,  1954.  Consequently,  its  appli¬ 
cation  is  no  )onger  before  the  Commission. 
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KTRM  withdrew  from  further  partici¬ 
pation  in  the  proceedings  herein. 

2.  To  determine  in  the  light  of  the 
foregoing  determination  whether  such 
payment  either  contravened  the  public 
interest  or  constituted  an  abuse  of  the 
Commission’s  processes. 

3.  To  conclude  in  the  light  of  the  fore¬ 
going  determinations  whether  the  Com¬ 
mission’s  grant  to  Beaumont  Broadcast¬ 
ing  Corporation  hereinbefore  made 
should  be  affirmed  or  otherwise  disposed 
of;  and 

It  is  further  ordered,  That  The  Enter¬ 
prise  Company  is  and  continues  to  be  a 
party  to  this  proceeding  for  the  purposes 
of  the  herein-ordered  further  hearing. 

Released:  April  30,  1959. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

,  Secretary. 

(F.R.  Doc.  59-3786;  Piled,  May  4,  1959; 

8:49  a.m.] 


[Docket  No.  12176  etc.;  FCC  59-4001 

KTAG  ASSOCIATES  (KTAG-TV)  ET  AL. 

Memorandum  Opinion  and  Order 
Amending  Issues 

In  re  applications  of  Charles  W.  La¬ 
mar.  Jr.,  J.  Warren  Berwick,  Harold 
Knox  &  R.  B.  McCall.  Jr.,  d/b  as  KTAG 
Associates  (KTAG-TV),  Lake  Charles, 
Louisiana,  Docket  No.  12176,  Pile  No. 
BMP(rT-4682,  for  modification  of  con¬ 
struction  permit ;  Evangeline  Broadcast¬ 
ing  Company,  Inc.,  Lafayette,  Louisiana, 
Docket  No.  12177,  File  No.  BPCT-2335; 
Acadian  Television  Corporation,  Lafa¬ 
yette,  Louisiana.  Docket  No.  12178,  File 
No.  BPCT-2351,  for  construction  permits 
for  new  television  broadcast  stations; 
Camellia  Broadcasting  Company,  Inc., 
(KLFY-TV)  Lafayette,  Louisiana, Docket 
No.  12436,  File  No.  BMPCT-4711.  for 
modification  of  construction  permit. 

1.  The  Commission  has  before  it  (1) 
the  petition  for  reconsideration  and  dele¬ 
tion  of  footnote  1  to  the  Commission’s 
Memorandum  Opinion  and  Order,  re¬ 
leased  March  4,  1959  (FCC  59-150; 
Mimeo  No.  69431),  filed  March  13,  1959, 
by  •  Acadian  Television  Corporation 
(Acadian) ;  (2)  the  petition  for  partial 
reconsideration  to  delete  erroneous  foot¬ 
note,  filed  March  13,  1959,  by  Evangeline 
Broadcasting  Company,  Inc.  (Evange¬ 
line)  ;  (3)  the  petition  for  deletion  of  is¬ 
sue  and  opposition,  filed  March  26.  1959, 
by  KTAG  Associates  (KT.^G) ;  (4)  an 
opposition  by  the  Commission’s  Broad¬ 
cast  Bureau  (Bureau),  filed  March  26, 
1959,  to  the  petitions  filed  by  Acadian  and 
Evangeline;  (5)  Evangeline’s  and  Aca¬ 
dian’s  replies,  filed  April  3  and  April  6, 
respectively,  to  the  pleadings  filed  by 
KTAG  and  the  Bureau;  and  (6)  KTAG’s 
reply,  filed  April  16, 1959. 

2.  The  Commission  by  its  action  in 
Docket  No.  11752,  allocated  Channel  3  to 
Lake  C  h  a  r  1  e  s-Lafayette,  Louisiana. 
KTAG,  permittee  of  KTAG-TV,  Channel 
25.  Lake  Charles.  Louisiana,  filed  an  ap¬ 
plication  to  modify  its  permit  to  specify 
Channel  3  in  Lake  Charles  instead  of 


Channel  25.  Evangeline  and  Acadian 
applied  for  construction  permits  for  new 
television  stations  to  operate  on  Channel 
3  in  Lafayette.  By  Commission  Orders, 
released  September  30, 1957,  and  on  May 
14,  1958,  these  applications,  together 
with  the  application  of  Camellia  Broad¬ 
casting  Company  (permittee  of  Channel 
10,  KLFY-TV,  Lafayette)  for  modifica¬ 
tion  of  its  construction  permit  to  change 
transmitter  site  and  increase  antenna 
height,  were  designated  for  hearing  in 
a  consolidated  proceeding.  The  first  of 
the  specified  issues  reads  as  follows: 

To  determine  whether  the  antenna  system 
and  site  proposed  by  each  of  the  applicants 
would  constitute  a  hazard  to  air  navigation. 

3.  On  May  13,  1958,  KTAG  petitioned 
the  Commission  for  leave  to  amend  its 
application  by  changing  its  transmitter 
site  and  reducing  its  antenna  height. 
The  Hearing  Examiner  issued  an  Order 
granting  the  petition  to  amend,  and  the 
Commission,  in  its  Memorandum  Opinion 
and  Order  released  March  4,  1959,  as 
corrected  March  11,  1959,  denied  the  pe¬ 
titions  of  Acadian  and  Evangeline  for 
review  of  the  Hearing  Examiner’s  Order. 
In  reference  to  KTAG’s  amendment,  the 
Commission,  in  paragraph  4  of  its 
Memorandum  Opinion  and  Order,  stated 
that  the  “site  thus  proposed  [in  the 
amendment]  met  all  separations  require¬ 
ments  and  was  approved  by  the  Washing¬ 
ton  Airspace  Panel  for  the  height 
specified  (i.e„  1,049  feet) .’’  In  footnote  1 
of  the  Memorandum  Opinion  and  Order, 
it  was  stated  that  “the  aeronautical 
hazard  problem,  as  it  relates  to  KTAG. 
would  be  resolved  by  the  amendment 
(paragraph  3,‘  infra),  grant  of  which 
by  the  Hearing  Examiner  is  the  subject 
of  our  review  at  this  time.”  While  the 
Commission  afiBrmed  the  Hearing  Ex¬ 
aminer’s  Order  granting  the  petition  to 
amend,  the  ordering  clause  of  the  Mem¬ 
orandum  Opinion  and  Order  did  not, 
however,  expressly  amend  Issue  1,  quoted 
above,  to  relieve  KTAG  of  the  showing 
required  thereunder. 

4.  Acadian  and  Evangeline  allege  that 
footnote  1  of  the  Commission’s  Memo¬ 
randum  Opinion  and  Order  raises  a  sub¬ 
stantial  doubt  as  to  whether  the  air 
hazard  issue  still  applies  to  KTAG’s  pro¬ 
posal;  they  request  that  such  doubt  be 
resolved  in  favor  of  the  retention  of  the 
issue  as  to  KTAG  by  deletion  of  the  foot¬ 
note  in  question.  They  contend,  in 
reliance  upon  the  affidavit  of  their  aero¬ 
nautical  consultant,  that  the  tower  pro¬ 
posed  at  the  KTAG  site  would  have  at 
least  the  same  effect  upon  aeronautical 
considerations  as  that  of  the  Evangeline/ 
Acadian  proposal  and  that  since  the  Air¬ 
space  Panel’s  action  in  regard  to  the 
respective  site  proposals  of  Evangeline/ 
Acadian  and  KLFY-TV  is  predicated 
upon  their  interrelationship  in  the  gen¬ 
eral  area,  there  is  no  substantial  aero¬ 
nautical  basis  for  not  including  the 
KTAG  site  in  such  comparison,*  They 


» Paragraph  4  was  the  Intended  reference. 

*The  Panel  recommended  (a)  approval 
of  the  KLFY-TV  site  proposal;  (b)  approval 
of  the  Evangeline/Acadian  site  propoMl  on 
condition  that  the  KLFY-TV  tower  not  be 
constructed;  and  (c)  approval  of  the  KTAQ’s 
site  proposal.  The  latter  approval  is  al- 


argue  further  that  the  recommendation 
of  the  Panel  in  favor  of  the  proposed 
KTAG  site  cannot  be  regarded  as  con¬ 
clusive  because  legal  and  factual  errors 
committed  thereby  remain  subject  to 
challenge;  that  the  mere  fact  that  the 
KTAG’s  site  proposal  is  part  of  an  appli¬ 
cation  for  Lake  Charles,  has  no  bearing 
on  the  aeronautical  considerations  in¬ 
volved;  and  that  retention  of  the  air 
hazard  issue  as  to  KTAG  is  essential  in 
order  to  preserve  their  right  to  a  full  and 
fair  hearing,  including  the  comparative 
right  of  proof  on  KTAG’s  site  proposal. 

5.  The  footnote  in  question  effectively 
eliminated  the  air  hazard  issue  as  to 
KTAG;  it  was  so  intended  by  the  Com¬ 
mission.  The  instant  requests  of  Acadian 
and  Evangeline  to  delete  the  footnote 
are  therefore  in  effect  petitions  for  re¬ 
consideration.  We  are  not  persuaded  by 
petitioners’  arguments  that  such  recon¬ 
sideration  is  warranted. 

6.  While  petitioners  contend  that  from 
an  aeronautical  hazard  standpoint  there 
is  no  essential  difference  between 
KTAG’s  transmitter  site  and  their  trans¬ 
mitter  site,  they  are  at  the  same  time 
advancing  the  contention  in  these  pro¬ 
ceedings  that  their  transmitter  site 
would  not  constitute  a  hazard  to  air 
navigation;  assuming  the  validity  of 
these  contentions,  KTAG’s  transmitter 
site  likewise  presents  no  hazard  to  air 
navigation.  It  is  not  essential  that  an 
air  hazard  issue  be  added  as  to  KTAG 
to  enable  Acadian  and  Evangeline  to 
meet  their  burden  under  the  air  hazard 
issue  applicable  to  them.  Under  that 
issue,  they  will  have  an  opportunity  to 
show  that  their  transmitter  site  does 
not  constitute  a  hazard  to  air  navigation, 
and  this  will  include  the  opportunity  to 
make  a  showing  with  respect  to  the 
aeronautical  interrelationship  between 
KTAG’s  transmitter  site  and  their  trans¬ 
mitter  site.  Moreover,  if  Acadian  and 
Evangeline  are  correct  in  their  conten¬ 
tion  that  their  transmitter  site  and 
KTAG’s  site  are  indistinguishable  from 
an  aeronautical  hazard  standpoint,  the 
Commission’s  deletion  of  the  air  hazard 
issue  as  to  KTAG  may  well  be  a  factor 
beneficial  to  them. 

7.  In  KTAG’s  petition  and  opposition, 
it  is  requested  that  the  air  hazard  be 
deleted  as  to  KTAG.  As  indicated  above, 
footnote  1  serves  to  effect  such  deletion, 
but  to  resolve  any  doubts  as  to  this 
matter.  Issue  2  *  will  be  changed 
accordingly. 

Accordingly,  it  is  ordered.  This  29th 
day  of  April  1959,  that  the  petition  for 
reconsideration  and  deletion  of  f(x)tnote 
1  to  the  Commission’s  Memorandum 
Opinion  and  Order  released  March  4. 
1959,  filed  March  13,  1959,  by  Acadian 
Tele visicm 'Corporation;  the  petition  for 


legedly  based  upon  the  Panel  treating  the 
KTAO  site  as  an  entirely  separate  and  dis¬ 
tinct  matter  (unrelated  to  the  other  proposed 
towers  in  the  same  general  area)  “because 
of  that  station’s  designation  as  Lake  Charles.” 

*  In  the  Commission’s  Order,  released 
September  30,  1957,  designating  these  appli¬ 
cations  for  hearing  in  a  consolidated  pro¬ 
ceeding,  the  air  hazard  issue  was  designated 
as  Issue  1.  In  the  Commission’s  Memoran¬ 
dum  Opinion  and  Order,  released  March  4, 
1959,  the  air  hazard  issue  was  renumbered 
as  Issue  2. 
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partial  reconsideration  to  delete  errone¬ 
ous  footnote,  filed  March  13,  1959,  by 
Evangeline  Broadcasting  Company,  Inc.; 
flnri  the  petition  for  deletion  of  issue  and 
opposition  to  petitions  of  Acadian  Tele¬ 
vision  Corporation  and  Evangeline 
Broadcasting  Company,  Inc.,  filed  March 
26,  1959,  by  KTAO  Associates,  are 
denied ;  and  that  Issue  No.  2  in  this  pro¬ 
ceeding  is  deleted  and  the  following 
Issue  No.  2  substituted  therefor: 

To  determine  whether  the  antenna  system 
and  site  proposed  by  each  of  the  applicants, 
except  KTAO  Associates,  would  constitute 
a  hazard  to  air  navigation. 

Adopted:  April  29, 1959. 

Released;  April  30, 1959. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

IP.R.  Doc.  69-3787;  Piled,  May  4,  1959; 

8:49  a.m.] 


[Docket  No.  12619  etc.;  PCC  59M-558] 

GRAVES  COUNTY  BROADCASTING 
CO.,  INC.,  ET  AL. 

Order  Scheduling  Prehearing 
Conference 

In  re  applications  of  Graves  County 
Broadcasting  Company,  Inc.,  Providence, 
Kentucky,  Docket  No.  12619,  File  No. 
BP-11577;  Muhlenburg  Broadcasting 
Company  (WNES),  Central  City,  Ken¬ 
tucky,  Docket  No.  12620,  File  No.  BP- 
11731:  Charles  W.  Stratton.  H.  D.  Bohn, 
Mose  Bohn.  Shelby  McCallum  &  Smith 
Dunn,  d/b  as  New  Madrid  County  Broad¬ 
casting  Company,  Portageville,  Missouri, 
Docket  No.  12744,  Pile  No.  BP-11686: 
The  Tri-County  Broadcasting  Company, 
Inc.  (WHDM),  McKenzie.  Tennessee, 
Docket  No.  12745,  File  No.  BP-11980;  for 
construction  permits. 

It  is  ordered.  This  29th  day  of  April 
1959,  that  a  prehearing  conference  in 
the  above-entitled  proceeding  will  be 
held  at  9:00  a.m..  May  14,  1959,  in  the 
oflSces  of  the  Commission,  Washington, 
D.C. 

Released:  April  29, 1959, 

Federal  Communications 
Commission, 

[  SEAL  ]  Mary  Jane  Morris, 

Secretary. 

[PJl.  Doc.  69-3788;  Piled.  May  4.  1959; 
8:49  am.] 


FEDERAL  POWER  COMMISSION 

[Docket  No.  G-14871  etc.] 

TRANSWESTERN  PIPELINE  CO.  ET  AL. 

Order  Accelerating  the  Time  for  Filing 
Exceptions  to  the  Examiner’s  Deci¬ 
sion  and  Providing  for  Oral  Argu¬ 
ment 

April  28, 1959. 

In  the  matters  of  Transwesterp  Pipe¬ 
line  Company.  G-14371:  Gulf  Oil  Corpo¬ 
ration,  G-14925,  G-14940,  G-14950,  G- 


16139,  G-16141,  G-16218;  Pure  Oil 
Company,  G-15040:  Monsanto  Chemical 
Company,  0-15318;  Pan  American  Pe¬ 
troleum  Corporation,  G-15389,  Humble 
Oil  Refining  Company,  0-15714;  Sun  Oil 
Company,  0-15791;  Union  Oil  Company 
of  California.  0-15810;  Warren  Petro¬ 
leum  Company.  0-16030,  G-16031;  Brit¬ 
ish  American  Oil  Producing  Company, 
G-16091, 0-16093, 0-16103;  Curtis  R.  In¬ 
man,  0-16106;  Richardson  &  Bass  et  al., 
0-16137;  G.  H.  Vaughn.  Jr.,  et  al.,  G- 
16195;  Cities  Service  Gas  Company.  G- 
16216;  Superior  Oil  Company,  0-16261; 
Magnolia  Petroleum  Company,  0-16367, 
0-16368,  0-16432;  Hunt  Oil  Company, 
0-16445. 

At  the  close  of  the  hearing  in  the 
above-entitled  proceeding  on  April  2. 
1959,  counsel  for  Transwestem  Pipeline 
Company  orally  moved  on  the  record 
that  the  Commission  set  the  time  for 
filing  exceptions  to  no  more  than  seven 
days  after  the  issuance  of  the  Examiner’s 
decision,  with  oral  arguments  to  follow 
immediately  thereafter. 

The  Commission  finds:  It  is  in  the 
public  interest  that  the  twenty  days  for 
filing  exceptions  to  the  Examiner’s  in¬ 
termediate  decision,  provided  by  §  1.31 
of  the  rules  of  practice  and  procedure 
be  shortened  to  ten  days. 

The  Commission  orders: 

(A)  Any  exceptions  to  the  Examiner’s 
decision  in  these  proceedings  shall  be 
filed  within  ten  days  after  such  decision 
is  issued. 

(B)  Oral  argument  shall  follow  at  the 
earliest  possible  date  thereafter  on  a  date 
to  be  fixed  by  notice  of  the  Secretary  of 
the  Commission. 

By  the  Commission. 

[seal]  Joseph  H.  Outride, 

Secretary. 

[P.R.  Doc.  59-3759;  Piled,  May  4,  1959; 

8:45  a.m.] 


SOHIO  PETROLEUM  CO.  ET  AL. 

[Docket  No.  G-8488  etc.] 

Order  Instituting  Rate  Investigation, 
Consolidating  Proceedings,  and 
Fixing  Date  of  Hearing 

April  28,  1959. 

In  the  matters  of  Sohio  Petroleum 
Company,  Docket  Nos.  0-8488,  0-11512, 
0-11884,  0-12205,  0-12660,  0-14375, 
0-14600,  0-15211,  0-15399,  0-16111, 
0-16634  and  0-18098;  Sohio  Petroleum 
Company  (Operator) ,  et  al.,  0-16601  and 
C3[-17133;  Sohio  Petroleum  Company, 
0-18355. 

The  above-captioned  proceedings  in¬ 
volving  Sohio  Petroleum  Company  (So¬ 
hio),  Docket  Nos.  0-8488  and  0-12660, 
have  been  heretofore  consolidated  with 
hearing  to  commence  on  January  19, 
1959.  By  notice  of  December  31,  1958, 
upon  motion  of  Sohio,  the  hearing  in 
Docket  Nos.  0-8488  and  0-12660  was 
continued  to  a  date  to  be  fixed.  Sohio  in 
its  motion  filed  on  December  19,  1958,  as 
amended  on  February  10, 1959,  moved  to 
consolidate  the  following  proceedings,  all 
listed  in  the  caption,  with  those  proceed¬ 
ings  previously  consolidated,  as  referred 


to  above;  Docket  Nos.  0-11512,  0-11884, 
0-12205,  0-14375,  0-15211  and  0-15399. 

All  of  the  afore-mentioned  pr(x:eeding8 
involve  increase  rate  proposals  filed  pur¬ 
suant  to  the  provisions  of  section  4  of  the 
Natural  Oas  Act.  Sohio  states,  in  its 
motion  to  consolidate,  that  the  evidence 
it  proposes  to  present  at  the  hearings  in 
these  proceedings  is  on  a  company-wide 
basis,  and  would  be  in  support  of  pro¬ 
posed  increase  in  all  dockets,  those  pro¬ 
posed  to  be  consolidated  as  well  as  those 
now  consolidated. 

In  view  of  the  fact  that  suspension  or¬ 
ders  are  outstanding  with  respect  to  a 
large  number  of  sales  by  Sohio,  raising 
the  question  of  the  lawfulness  of  the 
rates  proposed  by  Sohio.  it  is  appropriate 
that  a  rate  investigation  be  instituted 
herein  and  be  broad  enough  to  cover  all 
of  Sohio’s  rates  and  charges  for  sales  of 
gas,  subject  to  the  jurisdiction  of  the 
Commission.  It  appears  that,  upon  the 
basis  of  data  available  to  the  Commis¬ 
sion,  the  rates,  charges,  and  classifica¬ 
tions  for  or  in  connection  with  the  sales 
or  transportation  of  natural  gas  by 
Sohio,  subject  to  the  jurisdiction  of  the 
Commission,  and  the  rules  and  regula¬ 
tions,  practices,  and  contracts  relating 
thereto  may  be  unjust,  unreasonable, 
unduly  discriminatory,  or  preferential. 

Consistent  with  the  foregoing  motion 
to  consolidate,  other  suspended  rate  in¬ 
crease  proposals  by  Sohio  not  included 
in  the  motion.  Docket  Nos.  0-14600,  G- 
16111, 0-16634, 0-18098,  0-16601  and  O- 
17133  are  consolidated  herewith. 

The  Commission  finds: 

(1)  Sohio  Oil  Company  is  an  inde¬ 
pendent  producer  of  natural  gas  and  a 
“natural-gas  company’’  within  the  mean¬ 
ing  of  the  Natural  Gas  Act,  being  en¬ 
gaged  in  the  sale  and  delivery  of  natural 
gas  in  interestate  commerce  for  resale  for 
ultimate  public  consumption. 

(2)  It  is  necessary  and  proper  in  the 
public  interest  and  to  aid  in  the  enforce¬ 
ment  of  the  provisions  of  the  Natural  Oas 
Act  that  an  investigation  be  instituted  by 
the  Commission,  upon  its  own  motion, 
into  and  concerning  all  rates,  charges,  or 
classifications  demanded,  observed, 
charged,  or  collected  by  Sohio  Oil  Com¬ 
pany  in  connection  with  any  transporta¬ 
tion  or  sale  of  natural  gas.  subject  to 
the  jurisdiction  of  the  Commission,  and 
any  rules,  regulations,  practices,  or  con¬ 
tracts  affecting  such  rates,  charges,  or 
classifications. 

The  Commission  orders: 

(A)  An  investigation  of  Sohio  Petro¬ 
leum  Company  is  hereby  instituted  un¬ 
der  the  provisions  of  the  Natural  Gas 
Act,  particularly  sections  5  and  15 
thereof,  for  the  purpose  of  enablirig  the 
Commission  to  determine  whether,  with 
respect  to  any  transportation  or  sale  of 
natural  gas.  subject  to  the  jurisdiction 
of  the  Commission,  made  or  proposed  to 
be  made  by  Sohio,  any  of  the  rates, 
charges,  or  classifications  demanded,  ob¬ 
served,  charged,  or  collected,  or  any  rules, 
regulations,  practices,  or  contracts  af¬ 
fecting  such  rates,  charges,  or  classifica¬ 
tions  are  unjust,  unreasonable,  imduly 
discriminatory,  or  preferential. 

(B)  If  the  Commission,  after  a  hear¬ 
ing  has  been  had.  shall  find  with  respect 
to  Sohio  that  any  of  its  rates,  charges, 
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classifications,  rules,  regulations,  prac¬ 
tices,  or  contracts,  subject  to  the  juris-, 
diction  of  the  Commission,'  are  unjust, 
unreasonable,  unduly  discriminatory,  or 
preferential,  the  Commission  will  there¬ 
upon  determine  and  fix  by  order  or  or¬ 
ders  just  and  reasonable  rates,  charges, 
classifications,  rules,  regulations,  prac¬ 
tices,  or  contracts  to  be  thereafter  ob¬ 
served  and  in  force. 

(C)  Pursuant  to  the  authority  con¬ 
tained  in  and  subject  to  the  jurisdiction 
conferred  upon  the  Federal  Power  Com¬ 
mission  by  the  Natural  Gas  Act,  includ¬ 
ing  particularly  sections  4.  5,  14,  15  and 
16  thereof,  and  the  Commission’s  rules 
and  regulations  (18  CPR  Ch.  1),  the 
proceedings  in  the  above-designated 
Docket  Nos.  G-8488,  G-11512,  G-11884, 
G-12205,  G-12660,  G-14375,  G-14600, 
G-15399,  G-15211,  (G-16111,  G-18098,  G- 
16601  and  G-17133  and  the  rate  investi¬ 
gation  proceeding  hereby  instituted  in 
Docket  No.  Cjr-18355,  are  hereby  consoli¬ 
dated  for  the  purpose  of  hearing. 

(D)  The  public  hearing  heretofore 
scheduled  to  commence  on  June  16,  1959, 
at  10:00  a.m.,  e.d.s.t.,  in  a  Hearing  Room 
of  the  Federal  Power  Commission,  441  G 
Street  NW.,  Washington,  D.C.,  shall  con¬ 
cern  the  matters  involved  and  the  issues 
presented  in  the  consolidated  proceed¬ 
ings  designated  in  paragraph  (c)  above. 

(E)  When  the  said  hearing  com¬ 
mences  on  June  16,  1959,  Sohio  Petro¬ 
leum  Company  shall  go  forward  first  and 
complete  the  presentation  of  evidence  in 
its  direct  cases  in  these  consolidated 
proceedings.  The  presiding  examiner 
shall  thereafter  proceed  as  may  be  found 
appropriate  under  the  Commission’s 
rules  of  practice  and  procedure. 

(F)  Interested  State  commissions  may 
participate  as  provided  by  sections  1.8 
and  1.37(f)  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.37(f)). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.R.  E>oc.  59-3756;  Piled,  May  4,  1959; 

8:45  a.m.] 


% 

(Docket  No.  0-18323! 

J.  C.  TRAHAN  ET  AL. 

Order  for  Hearing,  Suspending  Pro¬ 
posed  Change  in  Rate,  and  Allow¬ 
ing  Changed  Rate  To  Becpme 
Effective 

April  28, 1959. 

J.  C.  ’Trahan  (Operator)  et  al.  (’Tra¬ 
han)  on  March  30,  1959,  tendered  for 
filing  a  proposed  change  in  his  presently 
effective  rate  schedule  *  for  sales  of  natu¬ 
ral  gas  subject  to  the  jurisdiction  of  the 
Commission.  The  proposed  change, 
which  constitutes  an  increased  rate  and 


1  Present  rate  previously  suspended  and 
Is  in  effect  subject  to  refund  In  Docket  No. 
0-1 7698  (Louisiana  severance  tax)  and  order 
in  Docket  No.  0-16038  (Louisiana  gathering 
tax) . 


charge.  Is  contained  in  the  following  des¬ 
ignated  filing; 

Description :  Notice  of  change,  dated  March 
25, 1959.  . 

Purchaser;  Arkansas  Louisiana  Gas  Com¬ 
pany. 

Rate  schedule  designation;  Supplement 
No.  6  to  Trahan’s  FPC  Gas  Rate  Schedule 
No.  3. 

EJffective  date:  April  30.  1959  "(stated  ef¬ 
fective  date  is  tho  first  day  after  expiration 
of  the  required  thirty-days’  notice). 

The  proposed  increased  rate  includes 
the  Louisiana  gas  severance  tax  incre¬ 
ment  that  was  previously  suspended  in 
Docket  No.  G-17698  due  to  the  question¬ 
able  interpretation  of  the  tax  provisions 
of  the  contract.  Since  the  proposed  in¬ 
creased  rate  appears  to  be  justified,  with 
the  exception  of  such  questionable  tax 
interpretation,  the  increased  rate  pro¬ 
posal  should  be  suspended  for  one  day 
and  allowed  to  become  effective.  How¬ 
ever,  only  the  tax  reimbursement  portion 
of  the  proposed  increase  should  be  sub¬ 
ject  to  refund. 

The  Commission  finds: 

(1)  It  is  necessary  and  proper  in  the 
public  interest  and  to  aid  in  the  enforce¬ 
ment  of  the  provisions  of  the  Natural 
Gas  Act  that  the  Commission  enter  upon 
a  hearing  concerning  the  questionable 
interpretations  of  the  tax  reimbursement 
provisions  of  the  proposed  change,  and 
that  Supplement  No.  6  to  Trahan’s  FPC 
Gas  Rate  Schedule  No.  3  be  suspended 
and  the  use  thereof  deferred  as  herein¬ 
after  ordered. 

(2)  It  is  necessary  and  proper  in  the 
public  interest  in  carrying  out  the  pro¬ 
visions  of  the  Natural  Gas  Act  that  the 
proposed  rate  be  made  effective  as  here¬ 
inafter  provided  and  that  Trahan  be 
required  to4ile  an  undertaking  as  here¬ 
inafter  ordered  and  conditioned. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  ifarticularly  sections  4 
and  15  thereof,  the  Commission’s  rules 
of  practice  and  procedure,  and  the  regu¬ 
lations  under  the  Natural  Gas  Act  (18 
CFR  Ch.  I) ,  a  public  hearing  will  be  held 
upon  a  date  to  be  fixed  by  notice  from 
the  Secretary  concerning  the  question¬ 
able  interpretations  of  the  tax  reim¬ 
bursement  provisions  of  the  proposed 
rate  and  charge  contained  in  Supplement 
No.  6  to  Trahan’s  FPC  Gas  Rate  Sched¬ 
ule  No.  3. 

(B)  Pending  such  hearing  and  deci¬ 
sion  thereon,  the  Supplement  is  hereby 
suspended  and  the  use  thereof  deferred 
until  May  1,  1959,  and  thereafter  imtil 
such  further  time  as  it  is  made  effective 
in  the  manner  hereinafter  prescribed. 

(C)  The  rate,  charge,  and  classifica¬ 
tion  set  forth  in  the  Supplement  shall 
be  effective  on  May  1,  1959:  Provided, 
however.  That  within  20  days  from  the 
date  of  this  order,  Trahan  shall  execute 
and  file  with  the  Secretary  of  the  Com¬ 
mission  the  agreement  and  undertaking 
described  in  paragraph  (E)  below. 

(D)  Trahan  shall  refund  at  such 
times  and  in  such  amounts  to  the  persons 
entitled  thereto,  and  in  such  manner  as 
may  be  required  by  final  order  of  the 
Commission,  the  tax  portion  of  the  in¬ 


creased  rate  found  by  the  Commission 
in  this  proceeding  not  justified,  together 
with  Interest  thereon  at  the  rate  of  six 
percent  per  annum  from  the  date  of  pay¬ 
ment  to  ’Trahan  until  refunded;  shall 
bear  all  costs  of  any  such  refimding; 
shall  keep  accurate  accounts  in  detail  of 
all  amounts  received  by  reason  of  the 
changed  rate  and  charge  allowed  by  this 
order  to  become  effective,  for  each  bill¬ 
ing  period,  specifsdng  by  whom  and  in 
whose  behalf  such  amounts  were  paid; 
and  shall  report  (original  and  one  copy) 
in  writing  and  under  oath  to  the  Com¬ 
mission  monthly  (or  quarterly  if  Trahan 
so  elects)  for  each  billing  period  and  for 
each  purchaser  the  billing  determinants 
of  natural  gas  sales  to  such  purchasers 
and  the  revenues  resulting  therefrom,  as 
computed  both  imder  the  rate  in  effect 
immediately  prior  to  the  date  upon 
which  the  changed  rate  allowed  by  this 
order  becomes  effective,  together  with 
the  differences  in  the  revenues  so 
computed. 

(E)  As  provided  in  paragraph  (C), 
within  20  days  from  the  date  of  issuance 
of  this  order,  Trahan  shall  execute  and 
file  in  triplicate  with  the  Secretary  of 
this  Commission  the  written  agreement 
and  undertaking  to  comply  with  the 
terms  of  paragraph  (D)  hereof,  as 
follows: 

Agreement  and  Undertaking  of  J.  C.  Trahan 

(Operator)  et  al.  To  Comply  With  the 

Terms  and.  Conditions  of  Paragraph  (D) 

of  Federal  Power  Commission’s  Order 

Making  Effective  Proposed  Rate  Change 

In  conformity  with  the  requirements  of 

the  order  issued _ _  1959,  in  Docket 

No.  G-18323,  J.  C.  Trahan  (Operator)  et  al. 
hereby  agrees  and  undertakes  to  comply  with 
the  terms  and  conditions  of  paragraph  (D) 
of  said  order,  and  for  that  purpose  has  caused 
this  agreement  and  undertaking  to  be 
executed. 


Date 

Witness: 


Unless  Trahan  is  advised  to  the  contrary 
within  15  days  after  the  date  of  filing 
such  agreement  and  undertaking,  the 
agreement  and  undertaking  shall  be^ 
deemed  to  have  been  accepted. 

(F)  If  Trahan  shall,,  in  conformity 
with  the  terms  and  conditions  of  para¬ 
graph  (D)  of  this  order,  make  the  re¬ 
funds  as  may  be  required  by  order  of  the 
Commission,  the  undertaking  shall  be 
discharged;  otherwise  it  shall  remain  in 
full  force  and  effect. 

(G)  Neither  the  Supplement  hereby 
suspended  nor  the  rate  schedule  sought 
to  be  altered  thereby  shall  be  changed 
until  the  period  of  suspension  has  ex¬ 
pired.  unless  otherwise  ordered  by  the 
Commission. 

(H)  Interested  State  commissions 
may  participate  as  provided  by  §§  1.8  and 
1.37(f)  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.37(f)). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.R.  Doc.  59-3757;  PUed,  May  4,  1969; 

8:45  a.m.] 
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NOTICES 


SMALL  BUSINESS  ADMINISTRA¬ 
TION 

(Declaration  of  Disaater  Area  223] 

OHIO 

Declaration  of  Disaster  Area* 

Whereas,  It  has  been  reported  that 
during  the  month  of  January  1959,  be¬ 
cause  of  the  effects  of  certain  disasters, 
damage  resulted  to  residences  and  busi¬ 
ness  property  located  in  certain  areas  in 
the  State  of  Ohio. 

Whereas,  the  Small  Business  Admin¬ 
istration  has  investigated  and  has  re¬ 
ceived  other  reports  of  investigations  of 
conditions  in  the  areas  affected; 

Whereas,  after  reading  and  evaluating 
reports  of  such  conditions,  I  find  that  the 
conditions  in  such  areas  constitute  a 
catastrophe  within  the  purview  of  the 
Small  Business  Act. 

Now,  therefore,  as  Administrator  of 
the  Small  Business  Administration,  I 
hereby  determine  that: 

1.  Applicaticms  for  disaster  loans  under 
the  provisions  of  section  7(b)  of  the 
Small  Business  Act  may  be  received  and 
considered  by  the  oflBce  below  indicated 
from  persons  or  firms  whose  property 
situated  in  the  following  County  (includ¬ 
ing  any  areas  adjacent  to  said  County) 
suffered  damage  or  other  destruction  as 
a  result  of  the  catastrophe  hereinafter 
referred  to: 

Ck>unty:  Jefferson  (floods  occurring  on  or 
about  January  20-21,  1959). 

Office:  SmaU  Business  Administration 
Regional  Office.  Standard  Building.  Fourth 
Floor.  1870  Ontario  Street.  Cleveland,  Ohio. 

2.  No  special  field  officer  will  be  estab¬ 
lished  at  this  time. 

3.  Applications  for  disaster  loans  un¬ 
der  the  authority  of  this  Declaration  will 
not  be  accepted  subsequent  to  October 
31.  1959. 

Dated:  April  23,  1959.- 

Wendell  B.  Barnes, 
Administrator. 

(PR.  Doc.  59-3746;  Piled.  May  4,  1959; 

8:45  a.m.] 


(Delegation  of  Authority  30-IX-7 
(Revision  2)  ] 

BRANCH  MANAGER,  WICHITA, 
KANSAS 

Delegation  of  Authority  Relating  to 
Financial  Assistance,  Procurement 
and  Technical  Assistance,  and  Ad¬ 
ministrative  Functions 

1.  Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  Delegation 
No.  30  (Revision  4) ,  as  amended  (22  F.R. 
5811,  8197,  23  F.R.  557,  1768.  8435) .  there 
is  hereby  delegated  to  the  Branch 
Manager,  Wichita,  Kansas,  Branch 
Office,  Small  Business  Administration, 
the  following  authority: 

A.  Specific — Financial  assistance.  To 
take  the  following  actions  in  accordance 
with  the  limitations  of  such  delegations 
set  forth  in  SBA-500,  Financial  Assist¬ 
ance  Manual: 


1.  To  approve  the  following  types  of 
loans: 

(a)  Direct  Business  Loans  in  an 
amount  not  exceeding  $20,000; 

(b)  Participation  Business  Loans  in 
an  amoimt  not  exceeding  $100,000; 

(c)  Disaster  Loans  in  an  amount  not 
exceeding  $50,000. 

2.  To  decline  original  applications  but 
not  reconsiderations  of  Disaster  Loans. 

3.  To  approve  or  decline  Limited  Loan 
Participation  Loans. 

4.  To  enter  into  Disaster  Participation 
Agreements  with  banks. 

5.  To  execute  loan  authorizations  for 
Washington  approved  loans  and  for 
loans  approved  under  delegated  author¬ 
ity,  said  execution  to  read  as  follows: 

Wendeu.  B.  Barnes, 

Administrator. 

By . 

Manager,  Wichita  Branch  Office. 

6.  To  modify  or  amend  Washington 
approved  authorizations  for  business  or 
disaster  loans  by  the  issuance  of  Cer¬ 
tificates  of  Modification,  and  to  modify 
or  amend  authorizations  for  loans  ap¬ 
proved  under  delegated  authority,  in 
suiy  manner  consistent  with  the  original 
authority  to  approve  loans,  provided 
however  in  addition  to  the  restrictions 
set  forth  in  SBA-500,  Financial  Assist¬ 
ance  Manual,  this  delegation  of  authority 
to  modify  shall  not  be  extended  to  those 
conditions  inserted  by  the  Regional 
Office. 

7.  To  extend  the  disbursement  period 
on  all  loan  authorizations  or  undisbursed 
portions  of  loans. 

8.  To  reinstate  any  loan  authorization 
cancelled  prior  to  the  first  disbursement 
within  six  months  from  the  date  of  the 
original  authorization  providing  that  no 
adverse  change  has  occurred  since  the 
loan  application  was  approved. 

9.  To  cancel  wholly  or  in  part  undLs- 
bursed  balances  of  partially  disbursed 
loans  and  deferred  participation  agree¬ 
ments,  where  the  Administration  has  not 
purchased  its  participation. 

10.  To  approve,  after  disbursement  or 
partial  disbursement,  the  salary  of  new 
employees,  not  to  exceed  $10,000  per 
annum. 

11.  To  approve,  when  requested,  in  ad¬ 
vance  of  disbursement,  conformed  copies 
of  notes  and  other  closing  documents 
and  certify  to  the  participating  bank 
that  such  documents  are  in  compliance 
with  the  participation  authorization. 

12.  To  do  and  to  perform  all  and  every 
act  and  thing  requisite,  necessary  and 
proper  to  be  done  for  the  purpose  of 
effecting  the  servicing  and  administra¬ 
tion  of  any  disaster  loan  including,  with¬ 
out  limiting  the  generality  of  the  fore¬ 
going,  all  powers,  terms,  conditions  and 
provisions  as  authorized  herein  for  other 
loans.  Said  powers,  terms,  conditions 
and  provisions  shall  apply  to  all  docu¬ 
ments,  agreements  or  other  instruments 
heretofore  or  hereafter  executed  in  con¬ 
nection  with  any  loan  included  in  the 
above  functions  where  such  documents, 
agreements  or  other  instruments  are 
now.  or  shall  be  hereafter,  in  the  name 
of  the  Reconstruction  Finance  Corpora¬ 
tion  or  the  Small  Business  Adminis¬ 
tration. 


13.  To  take  the  following  actions  in 
the  administration  and  collection  of 
business  or  disaster  loans: 

(a)  Approve  or  reject  substitutions  of 
accounts  receivable  and  inventories. 

(b)  please,  or  consent  to  the  release 
of  Inventories,  accounts  receivable  or 
cash  collateral,  real  or  personal  prop¬ 
erty,  offered  as  collateral  on  loan,  includ¬ 
ing  the  release  of  all  collateral  when  loan 
is  paid  in  full. 

(c)  Approve  the  sale  of  real  or  per¬ 
sonal  property  and  the  exchange  of 
equipment  held  as  collateral  on  loans. 

(d)  Defer  imtil  final  maturity  date 
payments  on  principal  falling  due  prior 
to  or  within  thirty  days  after  initial 
disbursement  and  provide  for  the  coinci¬ 
dence  of  principal  and  interest  payments. 

(e)  Designate  proxies  to  vote  at  stock¬ 
holders’  meetings  on  stock  held  as  col¬ 
lateral,  and  determine  how  such  shares 
are  to  be  voted. 

(f)  Effect  the  purchase  of  the  Admin¬ 
istration’s  agreed  portion  of  a  partici¬ 
pation  loan  upon  the  request  of  the 
participation  institution,  consent  to  the 
sale  to  another  institution  of  the  Small 
Business  Administration  portion  of  a 
participation  loan,  and  to  cancel  any 
deferr^  participation  agreement  upon 
request  of  the  institution. 

14.  To  take  the  following  actions  in  all 
loans  except  those  loans  classified  as 
“problem  loans’’  or  “in  liquidation’’: 

(a)  Extend  to  the  maturity  of  a  loan 
or  to  a  date  prior  to  the  maturity,  one 
monthly  principal  payment  in  any  cal¬ 
endar  year,  and  not  more  than  a  total 
of  four  such  payments  during  the  term 
of  the  loan,  or  one  quarterly  principal 
installment  payment  during  the  term  of 
the  loan,  for  loans  with  principal  bal¬ 
ances  not  exceeding  $100,000. 

(b)  Carry  loans  which  are  delinquent 
or  past-due  not  more  than  three  months 
in  such  status  for  an  additional  period 
of  not  more  than  six  months  when  the 
principal  balances  of  such  loans  do  not 
exceed  $100,000. 

(c)  Extend  the  maturity  of  loans 
(within  the  statutory  limitations)  when 
the  principal  balances  of  such  loans  do 
not  exceed  $100,000. 

(d)  Approve  or  decline  requests  for 
changes  in  the  repayment  terms  of  notes 
for  loans  with  principal  balances  not  ex¬ 
ceeding  $100,000. 

(e)  Waive  amounts  due  under  net 
earnings  clause. 

(f)  Approve  requests  to  exceed  fixed 
asset  limitations  and  waive  violations  of 
this  limitation. 

(g)  Approve  payment  of  cash  or  stock 
dividends,  payment  of  bonuses,  increases 
in  salaries,  employment  of  new  person¬ 
nel,  and  waivers  of  violation  of  salary 
and  bonus  limitations,  provided  the 
Branch  Manager  considers  the  bonuses 
and/or  salaries  to  be  paid  reasonable 
and  that  consent  will  not  be  given  to  any 
such  payment  if  the  payment  will  impair 
the  borrower’s  cash  position  and  if  the 
loan  is  not  current  in  all  respects  at  the 
time  the  payment  is  made. 

(h)  Approve  changes  in  use  of  loan 
proceeds  in  connection  with  partially 
disbursed  loans. 

(i)  Waive  violations  of  agreements  to 
maintain  working  capital  of  a  specified 
amount. 
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15.  To  accept  and  join  with  others  in 
the  acceptance  of  resignations  of  trus¬ 
tees  under  declarations  of  trust,  trust 
indentures,  deeds  of  trust  and  other 
trust  instruments  and  agreements  imder 
which  the  Small  Business  Administra¬ 
tion  or  its  Administrator  is  a  beneficiary 
and  where  the  Small  Business  Adminis¬ 
tration  or  its  Administrator  now  or 
hereafter  is  a  holder  of  any  note,  notes, 
bond,  bonds,  instrument  or  instruments 
issued  pursuant  thereto  and  secured 
thereby. 

16.  To  remove  and  join  with  others  in 
the  removal  of  any  trustee  or  trustees 
under  any  declarations  of  trust,  trust 
indentures,  deeds  of  trust  and  other 
trust  instruments  and  agreements  imder 
which  the  Small  Business  Administra¬ 
tion  or  its  Administrator  now  or  here¬ 
after  is  a  beneficiary  and  where  the 
Small  Business  Administration  or  its  Ad¬ 
ministrator  now  or  hereafter  is  the 
holder  of  any  note,  notes,  bond,  bonds, 
instrument  or  instruments  issued  pur¬ 
suant  thereto  and  secured  thereby. 

17.  To  select  and  designate  persons  or 
corporations  as  original,  substitute  or 
successor  trustees  under  declarations  of 
trust,  trust  indentures,  deeds  of  trust  or 
other  trust  instruments  or  agreements 
under  which  the  Small  Business  Ad¬ 
ministration  or  its  Administrator  now 
or  hereafter  is  a  beneficiary  and  where 
the  Small  Business  Administration  or 
its  Administrator  now  or  hereafter  is  the 
holder  of  any  note,  bond  or  instrument 
issued  pursuant  thereto  and  secured 
thereby  to  accept  on  behalf  of  Small 
Business  Administration  or  its  Adminis¬ 
trator  beneficial  interests  in  real  or 
personal  property. 

18.  To  appoint,  consent  to  or  approve 
of  the  appointment  and  join  with  others 
in  the  appointment,  consent  or  approval 
of  appointment  of  substitute  and  suc¬ 
cessor  trustee  or  trustees  under  any 
declarations  of  trust,,  trust  indentures, 
deeds  of  trust  and  other  trust  instru¬ 
ments  and  agreements  under  which  the 
Small  Business  Administration  or  its 
Administrator  now  or  hereafter  is  a  bene¬ 
ficiary  and  where  the  Small  Business  Ad¬ 
ministration  or  its  Administrator  now  or 
hereafter  is  the  holder  of  any  note,  notes, 
bond,  bonds,  instrument  or  instruments 
issued  pursuant  thereto  and  secured 
thereby. 
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19.  To  do  and  to  perform  all  and  every 
act  and  thing  requisite,  necessary  and 
proper  to  be  done  for  the  purpose  of 
effecting  the  granted  powers,  including, 
but  without  limiting  the  generality  of  the 
foregoing,  the  execution  and  delivery  of 
quit  claim,  bargain  and  sale  or  special 
warranty  deeds,  leases,  subleases,  assign¬ 
ments,  subordinations,  ^tisfaction 
pieces,  affidavits,  and  such  other  docu¬ 
ments  as  may  be  appropriate  or  neces¬ 
sary  to  effectuate  the  foregoing,  and 
ratifying  and  confirming  all  that  said 
Branch  Manager  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof. 

20.  To  take  peaceable  custody  of  col¬ 
lateral.  as  mortgagee  in  possession 
thereof  or  otherwise,  whenever  such 
action  becomes  necessary  to  protect  the 
interests  of  or  a  loan  made  by  Small 
Business  Administration;  to  take  all 
steps  necessary  for  the  preservation  and 
protection  of  the  property,  pending  fore- 
closm'e  of  the  lien  and  sale  of  the  col¬ 
lateral;  and,  to  obligate  the  Administra¬ 
tion  in  an  amount  not  in  excess  of  a 
total  of  $1,000  for  any  one  loan,  for  those 
expenditures  as  may  be  required  to  ac¬ 
complish  these  purposes. 

21.  To  enter  into  written  arrange¬ 
ments  with  custodians  or  caretakers  of 
collateral  covering  their  services,  which 
shall  not  have  the  effect  of  making  such 
persons  employees  of  Small  Business 
Administration  but  shall  be  limited  to 
their  temporary  services  for  the  specific 
purpose  involved. 

22.  To  enter  into  written  arrangements 
with  owners  of  premises,  when  it  is  nec¬ 
essary  to  use  a  building  not  part  of  the 
loan  collateral  for  the  storage  of  chattels 
pending  foreclosure  and  sale,  for  a  pe¬ 
riod  of  not  more  than  90  days,  including 
a  period  of  10  days  after  the  date  of  sale 
of  the  collateral  to  permit  orderly  re¬ 
moval  of  the  property  from  the  premises. 

23.  To  post  indemnity  or  other  bonds 
in  proceedings  in  cases  where  such 
undertakings  are  required  by  State  law. 

Procurement  and  technical  assistance. 
To  take  the  following  actions  in  accord¬ 
ance  with  the  limitations  of  such  dele¬ 
gations  as  set  forth  in  SBA-400.  Agency 
Policy  Manual,  and  SBA-600,  Procure¬ 
ment  and  Technical  Assistance  Manual: 

24.  To  develop  with  government  pro¬ 
curement  agencies  required  local  pro¬ 
cedures  for  implementing  established 
inter-agency  policy  agreements,  includ¬ 
ing  but  not  limited  to  steps  such  as  de- 
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termining  joint  set-asides  and  repre¬ 
sentation  at  procurement  centers. 

Administrative.  To  take  the  following 
actions  in  accordance  with  the  limita¬ 
tions  of  such  delegations  as  set  forth  in 
SBA-100.  Administrative  Manual,  and 
SBA-200,  Controller’s  Manual: 

25.  To  administer  oaths  of  office. 

26.  To  approve  (a)  annual  and  sick 
leave,  and  (b)  leave  without  pay  not  to 
exceed  30  days,  for  employees  under  the 
supervision  of  the  Branch  Manager. 

27.  To  (a)  make  emergency  purchases 
not  in  excess  of  $25  in  any  one  object 
class  in  any  one  instance  but  not  more 
than  $50  in  any  one  month  for  total  pur¬ 
chases  in  all  object  classes,  (b)  authorize 
purchases  not  in  excess  of  such  limita¬ 
tions  for  payment  from  an  Imprest  Fund, 
and  (c)  to  contract  for  the  repair  and 
maintenance  of  equipment  and  furnish¬ 
ings  in  an  amount  not  to  exceed  $25  in 
any  one  instance. 

28.  In  connection  with  the  establish¬ 
ment  of  Disaster  Loan  Offices,  to  (a) 
obligate  Small  Business  Administration 
to  reimburse  General  Services  Adminis¬ 
tration  for  the  rental  of  office  space,  (b) 
rent  office  equipment,  and  (c)  procure 
(without  dollar  limitation)  emergency 
supplies  and  materials. 

29.  To  authorize  or  approve  official 
travel. 

30.  To  negotiate  for  motor  vehicle 
services  from  the  General  Services  Ad¬ 
ministration  and  to  rent  garage  space 
for  the  storage  of  such  vehicles. 

B.  Correspondence.  To  sign  all  non¬ 
policy  making  correspondence  relating 
to  the  functions  of  the  Branch  Office. 

II.  The  specific  authority  delegated  in 
lA.  except  section  24,  and  IB  may  not  be 
redelegated. 

III.  All  authority  delegated  hereitT 
may  be  exercised  by  any  Small  Business 
Administration  employee  designated  as 
Acting  Branch  Manager. 

IV.  All  previous  authority  delegated  by 
the  Regional  Director  to  the  Branch 
Manager,  Wichita,  Kansas,  is  hereby 
rescinded  without  prejudice  to  actions 
taken  under  all  such  Delegations  of  Au¬ 
thority  prior  to  the  date  hereof. 

Dated:  April 3. 1959. 

C.  I.  Moybr, 
Regional  Director. 

IF.R<  Doc.  59-3727;  Piled.  May  1,  1969; 

8:47  a.in.] 
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